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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

MANUEL LUJAN, JR. in his
15 capacity as secretary of the

Interior; et al.,

10 MARGARET GREENE, in her
capacity as Chairman of the

11 Samish Indian Tribe of
Washington; et al.,

TULALIP TRIBES OF WASHINGTON,

NO. C89-645Z

ORDER GRANTING FEDERAL
DEFENDANTS' MOTION FOR
PARTIAL SUMMARY JUDGMENT

Amicus Curiae.

Defendants,

Plaintiffs,
v.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

------------)

18

19

17

16

14

12

13

20 THIS MATTER comes before the Court on the federal
21

22

23

defendants' motion for partial summary judgment (docket no.
41). The Court took this matter under advisement following
oral argument on September 7, 1990. Now being fully advised,
the Court hereby GRANTS the federal defendants' motion and
DISMISSES paragraphs 48(C) and (D) of the complaint.•

24

25
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Plaintiff claims to be the successor in interest to the \
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aboriginal Samish Indian Tribe that was present and

represented at the signing of the 1855 Treaty of Point

Elliott. In 1975 and again in 1979, plaintiff petitioned the

Bureau of Indian Affairs, U.S. Department of Interior, for

federal acknowledgement of its status as an Indian tribe under

25 C.F.R. part 54, later recodified at part 83. Notice of an

adverse determination was published in February 1987. That

decision was affirmed on appeal to then-Secretary of Interior

Donald Hodel. By this lawsuit plaintiff seeks to vacate that

administrative determination and to declare federal

recognition.

The federal defendants move for partial summary judgment

dismissing plaintiff's claims for federal recognition. They

contend that plaintiff is barred by principles of res judicata

and collateral estoppel from litigating its tribal

successorship claim in light of adverse findings entered in

united States v. Washinqton, 476 F.Supp. 1101 (W.O. Wash.

1979), aff'd, 641 F.2d 1368 (9th Cir. 1981), cert. denied, 454

u.S. 1143 (1982). The federal defendants reserve for a later

date plaintiff's claims relating to alleged deficiencies in

the administrative process.'

As stated at oral argument, the Court declines the
proposal by the Tulalip Tribes to dismiss all claims raised in
the complaint. The Court granted the Tulalip Tribes amicus
curiae status after denying their application to intervene in
this phase of the litigation. The Court's ruling does not
preclude the Tribes from reapplying to intervene in the second
phase involving alleged defects in the administrative process.
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I.

statement or Facts
The parties do not dispute the essential facts. In June

1975, the Ninth circuit upheld a ruling by U.S. District Judge

George H. Boldt that the Stillaguamish and Upper Skagit

Tribes, though not federally recognized, were tribal entities

possessing fishing rights under the Treaty of Point Elliott.

united States v. Washinqton, 384 F.Supp. 312, 378-79 (W.O.

Wash. 1974), aff'd, 520 F.2d 676,692-93 (9th Cir. 1975),

cert. denied, 423 U.S. 1086 (1976) ("Washinqton I"). Because

treaty fishing rights are communal property rights pertaining

to the tribe, not individual members, the Ninth circuit

indicated the proper inquiry was "[w]hether a group of

citizens of Indian ancestry is descended from a treaty

signatory and has maintained an orqanized tribal structure
15

" 520 F.2d at 688,693 (emphasis supplied). The court

•

16

17

18

19

20

21

22

23

24

25

26

also made clear that nonrecognition of a tribe by the federal

government "ha[s] no impact on vested treaty rights." Id. at

692-93.

In August 1974, plaintiff moved to intervene in the then-

ongoing treaty fishing rights litigation. Plaintiff alleged

it was the "successor in interest" to tribes participating in

the Treaty of Point Elliott. Proposed Complaint in

Intervention, at 2. The United States opposed the

intervention. Judge Boldt appointed U.S. Magistrate Robert E.

Cooper as special master and referred to him plaintiff's

application to intervene and the applications by several other

AO 72
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tribes. Judge Boldt's order of reference included express

2

3

4

instructions that Magistrate Cooper was to determine whether

each of the intervenor tribes "constitute[s] a tribal entity

at this time entitling each .•. to tribal treaty rights

5

6

".. Order Referring Treaty Tribal status Issues, at 1.

On March 5, 1975, after five days of testimony and

•

7

8

9

10

11

12

13

14

1 5

argument, U.S. Magistrate Cooper recommended against

intervention by plaintiff and four other tribes. with respect

to the Samish, Magistrate Cooper made the following findings:

The Intervenor Samish Indian Tribe exercises
no attributes of sovereignty over its members or any
terri tory .•.•

The members of the Intervenor Samish Indian
Tribe and their ancestors do not and have not lived
as a continuous separate, distinct and cohesive
Indian cultural or political community. They have
no common bond of residence or association other
than such association as is attributable to the fact
of their voluntary affiliation with the Intervenor
entity.

16 Master's Report, at 6 (Findings of Fact XV and XVI) •

17 Magistrate Cooper concluded that plaintiff "is [not] at this

18 time a treaty tribe or a pOlitical successor to a treaty tribe

19 and ha[s] failed to make a prima facie showing of such

20 political succession to a treaty tribe. /I Id. at 11

21 (Recommended Conclusions of Law).

22 In July 1975, one month after the Ninth Circuit's ruling

23 in Washinqton I, Judge Boldt ordered a de novo evidentiary

24 hearing to determine the rights of plaintiff and four other

25 tribes to exercise treaty fishing rights. See Order•
AO 72
(Rev.8/82l

26 Establishing De Novo Hearing, at 2. The parties were invited
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• to submit additional evidence. This action was taken at the
1

12 the other intervenor tribes declared that they would prove:

11 Pretrial Order, Part Three (emphasis supplied). Plaintiff and
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request of the tribes, though it is not clear from the record

provided whether the impetus for the review was the

intervening decision in Washinqton I. See id. at 3.

A pretrial order was entered by Judge Boldt which defined

the issues presented consistent with Washinqton I. Part Three

of that order recited the agreed issues of law and fact:

As to each of the Intervenors separately,
whether it is a group of Indian people who have
maintained an orqanized tribal structure entitling
it to exercise treaty fishing rights pursuant to
[Washinqton I] and other Decrees and rulings of this
Court.

Since treatv times each of the intervenors
has continued to maintain a tribal orqanization.
Although some members of the intervenor tribes moved
to seceral [sic] reservations the intervenors have
maintained on qoinq and distinct orqanizations.
Continuouslv since the siqninq of the treaties the
intervenors met toqether and conducted vital
business as often as necessarv for the mutual aid
and orotection of the members of the tribe.

18 Id., Part Four (Intervenors' Positions) (emphasis supplied).

19 The United States, in its opposition to intervention, alleged

20 the tribes "as presently constituted are not political

21 entities or political successors in interest" to treaty

22 signatory tribes. Id., Part Four (Position of the United

23 states). The United States further alleged" [t]hat these

24 Intervenors exercise little or no governmental or other

25 'control over their members." Id.

• 26 Judge Boldt heard testimony and argument relative to all
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five tribes on October 28, 29 and 30, 1975. An additional

hearing was held in February 1976. In March 1976, Judge Boldt

indicated he believed the tribes had submitted all available

information pertaining to "organized tribal structure" but

invited the parties to submit additional evidence bearing on

the issues identified in Washinaton I. Judge Boldt ultimately

received 87 written exhibits relative to the Samish Indian

Tribe, five of which had previously been admitted by

Magistrate Cooper. See Exhibit List. These materials

included tribal meeting minutes and correspondences dating

back to the 1920s and 1930s. The tribe also presented

anthropological evidence in the form of testimony by Dr.

Barbara Lane.

On March 23, 1979, Judge Boldt signed without substantive

change proposed findings of fact and conclusions of law

submitted by the united States in 1976. Judge Boldt found

that the modern day Samish Indian Tribe, plaintiff herein, was

composed primarily of persons who were descendants in some

degree of the Samish Indian Tribe that participated in the

Treaty of Point Elliott. This finding satisfied the first

prerequisite to treaty fishing rights under Washinaton I.

However, Judge Boldt denied the application to intervene on

grounds that the tribe had not established the second element,

which required proof that the tribe had "maintained an

organized tribal structure." The relevant findings are as

follows:

AO 72
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25.
attributes
territory •

...

The Intervenor Samish Tribe exercises no
of sovereignty over its members or any. . .

•
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27. The members of the Intervenor Samish
Tribe and their ancestors do not and have not lived
as a continuous separate, distinct and cohesive
Indian cultural or political community. The present
members have no common bond of residence or
association other than such association·as is
attributable to the fact of their voluntary
affiliation with the Intervenor entity. (Ex. USA-
107; Tr. 10/29/75, 232-235).

...
29. The Intervenor Samish Tribe is not an

entity that is descended from any of the tribal
entities that were signatory [sic] to the Treaty of
Point Elliott.

30. The citizens comprising the Intervenor
Samish Tribe have not maintained an organized tribal
structure in a political sense.

Findings of Fact, Conclusions of Law, at 9-10, reprinted at,

15 476 F.Supp. 1101, 1106 (W.O. Wash. 1979). Findings 25 and 27

16 were taken virtually verbatim from Magistrate Cooper's

17 findings. See Master's Report, at 6.

18 Judge Boldt identified six factors in his conclusions of

19 law which apparently guided his determination that plaintiff

20 had not maintained sufficient tribal relations and structure:

•
AO 72
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In determining whether a group of persons
have maintained Indian tribal relations and a tribal
structure sufficient to constitute them an Indian
tribe having a continuing special political
relationship with the united states, the extent to
which the group's members are persons of Indian
ancestry who live and were brought up in an Indian
society or community, the extent of Indian
governmental control over their lives and
activities, the extent and nature of the members'
participation in tribal affairs, the extent to which
the group exercises political control over a

ORDER -7-
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specific territory, the historical continuity of the
foregoing factors, and the extent of express
acknowledgement of such political status by those
federal authorities clothed with the power and duty
to prescribe or administer the special political
relationships between the United states and Indians
are all relevant factors to be considered.

476 F.Supp. at 1110. Judge Boldt also ruled that only

recognized tribes were entitled to treaty fishing rights. 476

F.SUpp. at 1111.

The tribes moved Judge Boldt to amend his order, arguing

his factual findings were unsupported by substantial evidence

and his conclusions of law were erroneous. Relevant to this

litigation, plaintiff took exception to finding of fact number

27 that tribe members and their ancestors "do not and have not

lived as a continuous separate, distinct and cohesive Indian

cultural or political community." Plaintiff acknowledged the

relevance of this finding under the Ninth circuit's rubric in

Washincrton I, but argued there was insufficient evidence to

support the same. Memorandum in Support of Motion for

Amendment, at 25-26. The motion was denied.

Plaintiff and the other intervenor tribes appealed to the

Ninth circuit. They again argued that the evidence did not

support the adverse findings and that Judge Boldt erred in

ruling federal recognition was a prerequisite to treaty

fishing rights. Judge Eugene A. Wright writing for the

majority agreed with the tribes on the latter point, but

affirmed the decision on grounds that the evidence supported

Judge Boldt's factual findings with respect to the lack of

continuity of tribal organization. united states v.
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Washinaton, 641 F.2d 1368, 1371, 1372-74 (9th Cir. 1981),

cert. denied, 454 U.S. 1143 (1982) ("Washinaton II").

The majority prefaced its review by noting that some of

the six factors identified by Judge Boldt were tainted by his

erroneous conclusion that federal recognition was a

prerequisite to treaty fishing rights. Rather, the single

necessary condition to the exercise of communal treaty rights

was continuity of an organized tribal structure. This

required proof that "some defining characteristic of the

original tribe persists in an evolving tribal community." Id.

at 1372-73; see also united states v. Suauamish Indian Tribe,

901 F.2d 772, 776 (9th Cir. 1990).

In response to Judge Boldt's verbatim adoption of the

proposed findings, a practice "disfavored" in the Ninth

circuit, the court "close[ly] scrutin[ized]" the record. 641

F.2d at 1371, 1373. The majority ultimately concluded the

evidence supported Judge Boldt's finding that the tribes "had

not functioned since treaty times as 'continuous separate,

distinct and cohesive Indian cultural or political

communit[ies].'" Id. at 1373 (quoting Finding of Fact No.

27). Judge William C. Canby, Jr., dissented, arguing the

matter should be remanded to the district court. The tribes'

petition for certiorari was denied; 454 U.S. 1143 (1982).

simultaneous with these earlier judicial proceedings,

plaintiff petitioned the Bureau of Indian Affairs, u.s.

Department of Interior, for administrative recognition. That

petition .was ultimately denied in early 1987 on grounds that
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the tribe had failed to establish the requisite social

cohesion and community, continuity of political authority, and

ancestry from the historic tribe. See C.F.R. § 83.7(b), (c)

and (e). The agency's factual inquiry was independent of the

jUdicial determination in Washinqton II. See Report on Final

Determination Against Federal Acknowledgement, at 29-30.

The issue presented by the instant motion is whether

plaintiff should be barred from litigating here its status as

the political successor to the aboriginal Samish Indian Tribe

decided in Washinqton II.

rr.
Legal Analysis

The parties do not differentiate between the

applicability of res judicata and collateral estoppel to the

facts of this case. The judicial doctrine of res jUdicata

"'bars "all grounds for recovery which could have been

asserted, whether they were or not, in a prior suit between

the same parties ••. on the same cause of action."'" C.D.

Anderson & Co.v. Lemos, 832 F.2d 1097, 1100 (9th Cir. 1987).

Collateral estoppel, on the other hand, precludes

"relitigation of all 'issues of fact or law that were actually

litigated and necessarily decided' in a prior proceeding."

Robi v. Five Platters. Inc., 838 F.2d 318, 322 (9th Cir.

1988) .

The proposed subject of preclusion is plaintiff's

assertion that it is the political successor in interest to

the historic Samish Indian Tribe, and should be so recognized.

AD 72
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Though not denominated as separate causes of action, plaintiff
alleges in this lawsuit that the United states wrongfully
terminated or withdrew recognition of the tribe and improperly
denied the tribe's petition for the same. While this Court is
of the opinion that the question of preclusion is properly
addressed to the doctrine of res jUdicata, the result is the
same under the doctrine of collateral estoppel.

(1) Res Judicata
The elements of res jUdicata are (1) an identity of

claims; (2) a final judgment on the merits; and (3) identity
or privity between the parties. Blonder-Tonoue Laboratories
v. Universitv of Illinois Foundation, 402 U.S. 313, 323-24, 28
L.Ed.2d 788, 796-97, 91 S.ct. 1434 (1971). The identity of
the parties in the two lawsuits is not disputed here.

a. Identity of Claims
The Ninth Circuit has developed four criteria governing

the determination of whether successive lawsuits involve the
same causes of action:

(1) Whether rights or interests established
in the prior judgment would be destroyed or impaired
by prosecution of the second action;

(2) Whether substantially the same evidence
is presented in the two actions;

(3) Whether the two suits involve
infringement of the same right; and

(4) Whether the two suits arise out of the
24 same transactional nucleus of facts.
25 C.D. Anderson, 832 F.2dat 1100 (citing Costantini v. Trans

• 26 World Airlines, 681 F.2d 1199, 1201-02 (9th Cir.), cart.
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~ denied, 459 U.S. 1087 (1982». "The last of these criteria is

the most important." C.D. Anderson, 832 F.2d at 1100.

11

10

15

16

influence or authority "throughout history until the

Evidence of historic continuity, necessary to the exercise of

25 C.F.R. § 83.7(c) (requiring proof of tribal political

treaty fishing rights in Washinaton II, underlies plaintiff's

claims here that the united States improperly terminated

present").

same evidence underlies both actions. Clearly it does.

recognition and denied the tribe's petition for the same. See

Plaintiff argues that none of these requirements supports

application of res judicata. The record does not support this

position. Unquestionably, the relief sought by this lawsuit

"would destroy[] or impair[]" the rights or interests

established in Washinaton II. Recognition of plaintiff by

judicial decree strikes at the heart of the treaty fishing

rights established in that case and coordinate litigation.

Second, plaintiff complains that it limited its

evidentiary showing in Washinaton II based on its

understanding of the law as set forth in Washinaton I. That

is not the issue. The question is whether substantially the

3

18

6

4

7

8

5

9

20
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~
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Third, plaintiff correctly points out that courts have

distinguished between Indian treaty rights and federal

recognition. See 641 F.2d at 1371. In a formal sense
24

25

26

therefore the rights asserted here differ from those at issue

in Washinaton II. But such a conclusion exalts form over

substance. The rights sought to be enforced by plaintiff in

AD 72
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both lawsuits are those secured to the historic Samish Indian

Tribe as a sovereign entity. This necessarily requires proof

of tribal succession.

Finally, plaintiff's contention that the instant suit

does not arises from the "same transactional nucleus of facts"

is untenable. The determinative issue in Washincrton II was

whether the tribe had maintained an organized tribal

structure. In effect two courts have ruled that it had not.

Plaintiff is not entitled to litigate anew this claim.

b. Final Judgment on the Merits

Citing a footnote in the United states' brief in

opposition to certiorari in Washincrton II, plaintiff asserts

there was an agreement by the parties that the judgment would

not be binding. What in fact the United states said was that

success in petitioning for federal recognition "might justify"

reopening of the judgment entered in Washincrton II. See Brief

for the United states in Opposition, at 12 n.7. This Court

does not perceive its authority so easily constrained.,

Recognition was in any event denied following the agency's

independent review. See also Arizona v. California, 460 U.S.

605, 75 L.Ed.2d 318, 103 S.ct. 1382 (1983) (declining to

reopen water rights judgment).

In all other respects the parties assume without

discussing that the denial of intervention in Washincrton II

was a final judgment on the merits. There is support for this

result:

ORDER -13-
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4

Denial of intervention ordinarily leaves the
would-be intervenor free to pursue his claims in
another action •••• Preclusion is appropriate,
however, if the denial of intervention rests on the
substance of the claims advanced •••• [Thus]
denial of intervention on the ground that the
intervenor cannot claim the right asserted precludes
a second action on the same claim.

5 18 C. Wright, A. Miller & E. Cooper, Federal Practice and

6 Procedure § 4438, at 352 (1981) (citing in footnote Castro

7 Convertible CorP. v. Castro, 596 F.2d 123 (5th Cir. 1979».
8 (2) Collateral EstoDDel

9 Under collateral estoppel, once an issue is actually and

10 necessarily determined by a court of competent jurisdiction,

11 that determination is conclusive in subsequent suits based on

12 a different cause of action involving a party to the prior

• 13

14

action. Montana v. United states, 440 U.S. 147, 153, 59

L.Ed.2d 210, 217, 99 S.ct. 970 (1979). Unquestionably, the

15 issue of historic continuity was actually and necessarily

16 determined in Washinqton II. Whether plaintiff was the

17 political successor in interest to the Samish Indian Tribe

18 that participated in the Treaty of Point Elliott was the

19 penultimate issue to the determination of its treaty fishing

20 rights. This same issue underlies the factual foundation of

21 plaintiff's instant claims for recognition.

24 litigating these claims in this lawsuit. Courts have long

25 recognized the relevance of such concerns to the application

•

22

23

26

c. Eauitable Considerations

Plaintiff argues that it would be unfair to bar it from

of res judicata and collateral estoppel. See,~, Parklane
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Hosierv Co. v. Shore, 439 U.S. 322, 330, 58 L.Ed.2d 552, 561,

99 S.ct. 645 (1979); see qenera1lv 1B J. Moore, J. Lucas & T.

Currier, Moore's Federal Practice, 0.405[12], at 259-64 (2d

ed. 1988). Balanced against such considerations is the need

for finality of judgments. As the supreme Court forcefully

stated in Montana, "[a]pplication of both doctrines is central

to the purpose for which civil courts have been established,

the conclusive resolution of disputes within their

jurisdiction." Montana, 440 U.S. at 153, 59 L.Ed.2d at 217.

Plaintiff argues that Judge Boldt and the Ninth Circuit

significantly expanded the scope of inquiry established in

Washinqton I. It complains that prior to Washinqton II there

was no precedent for requiring proof of historic continuity of

tribal structure and influence. As a result, plaintiff claims

it limited its evidentiary showing to the question of the

tribe's current form of organization. Binding the tribe to

that judgment is, it argues, unfair under the circumstances.

Plaintiff's complaints are not well taken. The history

of that prior litigation establishes that plaintiff had a full

and fair opportunity to litigate the issue of tribal

succession. The central inquiry at all stages of those

proceedings was whether plaintiff "descended from a treaty

signatory and hard' maintained an orqanized tribal structure."

Plaintiff had ample notice of the scope of that inquiry;

indeed, the record demonstrates that plaintiff was well aware

of the burden under which it was litigating. Plaintiff cannot

escape the results entered therein by recasting its claims

ORDER -15-
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In summary, the Court GRANTS the federal defendants'

motion for partial summary judgment. Paragraphs 48(C) and (D)
of the complaint are hereby DISMISSED. The parties are
ORDERED to file a joint status report within thirty days
describing what issues remain in this litigation and to
propose procedures and a time frame for their resolution. The
parties are directed to address in their report whether the
Tulalip Tribes of Washington, amicus curiae herein, should
participate in the remaining phase of this case. The parties

•
11
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25

are further directed to cooperate with the Tulalip Tribes in
reporting to the Court.

IT IS SO ORDERED.
The Clerk of this Court is directed to send uncertified

copies of this Order to all counsel of record.
DATED this \~ ~ay of September, 1990.

~:l~THOMAS S. ZILLY
UNITED STATES DISTRIC JUDGE

• 26
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nomine at Greene v. United States, 996 F.2d 973, 
1993 U.S. App. LEXIS 14830 (9th Cir. Wash., 
1993) 
Affirmed by, Sub nomine at Greene v. Babbitt, 64 
F.3d 1266, 1995 U.S. App. LEXIS 23370 (9th Cir. 
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Later proceeding at Greene v. Babbitt, 943 F. Supp. 
1278, 1996 U.S. Dist. LEXIS 15382 (W.D. Wash., 
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1990 U.S. App. LEXIS 14078 (9th Cir. Wash., 
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Core Terms   
tribe, benefits, treaty, tribal, Plaintiffs', summary 
judgment, eligibility, rights, acknowledgment, 
services, property interest, requirements, programs, 
gratuities, procedures, government benefits, cutoff, 
successor in interest, formal adjudication, statutory 
benefit, due process, deprivation, reservation, 
offsets, card 

Case Summary   
Procedural Posture 

Plaintiff, the Chairman of Samish Indian Tribe, 
filed an action against defendants, the Secretary of 
the Interior of the United States. The Tulalip Tribes 
of Washington appeared as amicus curiae. The 
Chairman moved for summary judgment that the 
Samish tribe's right to due process were violated. 
The Government cross moved for summary 
judgment on the due process issue and for 
affirmance of the denial of a Freedom of 
Information Act request. 

Overview 

The Bureau of Indian Affairs (BIA) had determined 
under 25 C.F.R. § 83 that the Samish did not exist 
as an Indian Tribe. The determination was made 
through informal adjudication and the Samish were 
not afforded a hearing or an opportunity to cross-
examine witnesses. The Chairman argued that the 
Samish had a right to formal adjudicatory 
procedures because they had a property interest in 
their status as a tribe. Upon consideration, the court 
had to grant the Chairman's motion for summary 
judgment. The informal administrative hearing held 
by the BIA did not meet the due process 
requirements. Due process mandated that the 
Samish had to be given a formal adjudication under 
the Administrative Procedures Act (APA), 5 
U.S.C.S. § 554. The Samish were not given an 
opportunity to cross-examine the BIA's experts or 
present their own experts, research materials relied 
on by the BIA were withheld from the Samish, and 
there was evidence that would have led an objective 
bystander to believe that some of the decision 
makers prejudged the case. The court noted that a 
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formal hearing was likely to minimize the chance 
of an erroneous decision. 

Outcome 

The court granted the Chairman's motion for 
summary judgment and the BIA was ordered to 
vacate its determination that the Samish were not a 
recognized tribe, and to hold a new hearing that 
conformed with the APA requirements for a formal 
adjudication. 

LexisNexis® Headnotes   

Governments > Native Americans > General 
Overview 

HN1 Treaty rights and the loss of Government 
benefits due to non-recognition are two distinct 
issues. Treaty rights are determined by whether the 
party in question is a successor in interest of a 
treaty signatory. Government benefits are based on 
Government recognition of the party as a tribe. The 
Ninth Circuit, addressing this question, states that 
nonrecognition of a tribe by the federal government 
may result in loss of statutory benefits, but can have 
no impact on vested treaty rights. The United States 
acknowledges the distinction between these two 
issues. 

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > General 
Overview 

Civil Procedure > ... > Summary 
Judgment > Supporting Materials > General 
Overview 

HN2 Summary judgment is appropriate only if the 
pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
a judgment as a matter of law. Fed. R. Civ. P. 
56(c). Thus, the question is whether the evidence, 
together with permissible inferences drawn from 
that evidence, is sufficient to establish a genuine 
issue as to any material fact. Inferences may be 

drawn from underlying undisputed facts, such as 
background or contextual facts, as well as from 
disputed underlying facts which the judge must 
assume will be resolved at trial in favor of the 
nonmoving party. 

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection 

HN3 For the Fifth Amendment to apply, a plaintiff 
must be found to have a protected property interest. 
The hallmark of property is an individual 
entitlement. Once that characteristic is found, the 
types of interests protected as "property" are varied 
and, as often as not, intangible, relating to the 
whole domain of social and economic fact. 

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection 

HN4 The Supreme Court holds that continued 
receipt of Government benefits is a statutorily 
created property interest protected by the Fifth and 
Fourteenth Amendments. Under the Supreme 
Court's analysis, a person obtains a property 
interest in a benefit once it is acquired. While the 
legislature may elect not to confer a property 
interest, it may not constitutionally authorize the 
deprivation of such an interest, once conferred, 
without appropriate procedural safeguards. The 
adequacy of statutory procedures for deprivation of 
a statutorily created property interest must be 
analyzed in constitutional terms. 

Governments > Native Americans > General 
Overview 

Governments > Native Americans > Property Rights 

HN5 See 25 C.F.R. § 83.11(b). 

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection 

HN6 The aim of the Fifth Amendment is to protect 
those claims upon which people rely in their daily 
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lives, reliance that must not be arbitrarily 
undermined. Administrative agencies should not be 
allowed to cut off benefits to any or all recipients 
without procedural safeguards every time Congress 
alters the eligibility requirements of a Government 
program. 

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection 

HN7 Due process does not have a fixed content 
unrelated to time, place and circumstances. It is 
flexible and calls for such procedural protection as 
the particular situation demands. How much 
protection is required depends on a consideration of 
three factors: First, the private interest that will be 
affected by the official action; second, the risk of an 
erroneous deprivation of such interest through the 
procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and 
finally, the Government's interest, including the 
function involved and the fiscal and administrative 
burdens that the additional or substitute procedural 
requirement would entail. 

Administrative Law > ... > Hearings > Right to 
Hearing > Due Process 

Governments > Native Americans > General 
Overview 

HN8 25 C.F.R. § 83.7 requires the Bureau of 
Indian Affairs (BIA) to make inquiries into the 
social and political structure of the petitioning tribe. 
Such matters are inherently complex and prone to 
mischaracterization. 

Administrative Law > ... > Hearings > Right to 
Hearing > Statutory Rights 

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > General Overview 

HN9 Hearings compelled by reason of the due 
process Fifth Amendment requirements are treated 
for purposes of the Administrative Procedures Act 
(APA), 5 U.S.C.S. § 554, as required by "statute." 

Counsel:  [*1]  For Plaintiffs: Russel L. Barsh, 
LAW OFFICE OF RUSSELL L. BARSH, Seattle, 
WA. 

For Defendants: Daniel G. Steele, U.S. 
DEPARTMENT OF JUSTICE, Environment and 
Natural Resources Div., Washington, DC. 

For Intervenor-Plaintiff and Intervenor-Defendant: 
Douglas Lewis Bell, James H. Jones, Jr., BELL & 
INGRAM, Everett, WA.   

Judges: ZILLY  

Opinion by: THOMAS S. ZILLY  

Opinion  

ORDER 

The Bureau of Indian Affairs (BIA) determined 
under 25 C.F.R. § 83 that the Samish do not exist as 
an Indian Tribe. The determination was made 
through informal adjudication, and the Samish were 
not afforded a hearing or an opportunity to cross-
examine witnesses. 

The Samish moved for summary judgment that the 
regulations violate due process on their face, and 
that the procedures followed by the BIA in making 
its determination violate due process. The Samish 
argue that they have a right to formal adjudicatory 
procedures because they have a property interest in 
their status as a tribe. The Government cross moved 
for summary judgment on the due process issue, 
and argues that formal agency adjudication is not 
mandated by the Constitution because the Samish 
do not have a vested property interest in their status 
as a tribe. The Government also moved [*2]  for 
summary judgment affirming the Department of the 
Interior's denial of certain FOIA requests by 
plaintiffs. 

The Tulalip Tribes, appearing as amicus curiae, 
argue that plaintiffs' administrative 
acknowledgment claim is precluded because it is 
based on the same argument rejected in United 
States v. Washington, 476 F.Supp. 1101 (W.D. 
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Wash. 1979), 641 F.2d 1368 (9th Cir. 1981), cert. 
den. 454 U.S. 1143 (1982). 

The Court, in a hearing on October 18, 1991, ruled 
that the regulations are not unconstitutional on their 
face. See Hearings on Motions, October 18, 1991, 
p.60. The Court also ordered the Government to 
produce all documents requested by plaintiffs 
within 30 days except the pre-decisional drafts of 
the Assistant Secretary's 1982 decision. Id. at 65-
70. Plaintiff was ordered to treat the documents as 
confidential. Id. The Court deferred ruling on the 
constitutionality of the procedures followed in the 
administrative hearing. Additional briefing was 
requested on what benefits or rights, if any, the 
Samish received because of their status as a tribe 
which were subsequently denied. The 
Court [*3]  specified four areas of inquiry: (1) 
litigation surrounding the failure of the Samish to 
receive a reservation; (2) actions of the Bureau of 
Indian Affairs which may estop them from arguing 
the Samish is not a tribe; (3) rights relating to 
Indian Schools; and (4) Indian health benefits. The 
Court concluded "if I'm satisfied that the plaintiffs 
have been receiving benefits and those benefits 
were cut off, and those benefits were resulting from 
the Government's dealing with them as a tribe, then 
I'm going to implicate the Fifth Amendment and 
we're going to determine what that means. If I'm 
satisfied that they were receiving benefits as others 
would receive and not because of their tribal status, 
I'm going to deny the plaintiffs' motion in its 
entirety . . . ." Transcript, October 18, 1991 
Hearing, p. 16. 

For the reasons stated below, the Court finds that 
plaintiffs have a property interest in their status as a 
recognized tribe, and are entitled to a formal 
adjudication under the Administrative Procedures 
Act (APA), 5 U.S.C. § 553. 
A. Government benefits distinguished from treaty 
rights. 

HN1 Treaty rights and the loss of Government 
benefits due to non-recognition [*4]  are two 
distinct issues. Treaty rights are determined by 
whether the party in question is a successor in 

interest of a treaty signatory. Government benefits 
are based on Government recognition of the party 
as a tribe. The Ninth Circuit, addressing this 
question, stated that "nonrecognition of the tribe by 
the federal government . . . may result in loss of 
statutory benefits, but can have no impact on vested 
treaty rights." United States v. Washington, 641 
F.2d 1368 (9th Cir. 1981). 

The United States has acknowledged the distinction 
between these two issues. In an April 22, 1981 
letter to the Bureau of Indian Affairs, the Tulalip 
Tribe presented to the Government the same 
preclusion argument set forth in the amicus brief. 
See Plaintiff's Memorandum, Exhibit 8-2; Tulalip 
Tribes' Memorandum as Amicus Curiae. The 
Director of the Office of Indian Services of the BIA 
responded: 

We appreciate your view on the legal effect of 
the 9th Circuit's decision. However, because 
the evidence submitted in support of several of 
the petitions for Federal acknowledgment was 
substantially different than that which was 
before Judge Boldt at the [*5]  time he made the 
decision which was affirmed by the 9th Circuit, 
we are not now persuaded that the 9th Circuit's 
decision is necessarily dispositive of the claims 
by these groups to Federal acknowledgment as 
Indian tribes. 

 

Plaintiffs' Memorandum, Exhibit 8-3. 

The issue of whether plaintiffs are successors in 
interest to the Treaty of Point Elliot has already 
been resolved. The Court in United States v. 
Washington affirmed the District Court finding that 
the Samish lacked the necessary political and 
cultural cohesion to constitute a successor in 
interest to the Treaty of Point Elliot. 641 F.2d 
1368. This Court, in an earlier order, held that 
plaintiffs are barred under the doctrine of res 
judicata from relitigating its status as the political 
successor to the aboriginal Samish Indian Tribe. 
Order Granting Federal Defendants Motion for 
Partial Summary Judgment, September 20, 1990. 
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Plaintiffs, therefore, have no rights under the Treaty 
of Point Elliot. The present case deals solely with 
acknowledgment as it pertains to eligibility for 
Government benefits. 
B. Summary judgment standard. 

HN2 Summary judgment is appropriate only if 
"the [*6]  pleadings, depositions, answers to 
interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter 
of law." Fed. R. Civ. P. 56(c). Thus, the question is 
whether the evidence, together with permissible 
inferences drawn from that evidence, is sufficient to 
establish a "genuine issue as to any material fact." 
United Steelworkers of America v. Phelps Dodge 
Corp., 865 F.2d 1539 (9th Cir. 1989), cert. denied, 
493 U.S. 809, 107 L. Ed. 2d 20, 110 S. Ct. 51 
(1989). Inferences may be drawn from underlying 
undisputed facts, such as background or contextual 
facts, as well as from disputed underlying facts 
which the judge must assume will be resolved at 
trial in favor of the nonmoving party.  Phelps 
Dodge, 865 F.2d at 1545. 
C. The due process requirement. 

HN3 For the Fifth Amendment to apply, plaintiff 
must be found to have a protected property interest. 
Logan v. Zimmerman Brush Co., 455 U.S. 422, 
428, 102 S.Ct. 1148, 71 L.Ed.2d 265 
(1982). [*7]  The hallmark of property is an 
individual entitlement. "Once that characteristic is 
found, the types of interests protected as "property" 
are varied and, as often as not, intangible, relating 
"to the whole domain of social and economic fact." 
Id. 

HN4 The Supreme Court has held that continued 
receipt of Government benefits is a statutorily 
created property interest protected by the Fifth and 
Fourteenth Amendments. See Mathews v. Eldridge, 
424 U.S. 319, 332, 96 S.Ct. 893, 47 L.Ed.2d 18 
(1976); Board of Regents v. Roth, 408 U.S. 564, 
576, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972). Under 
the Supreme Court's analysis, a person obtains a 
property interest in a benefit once it is acquired. 

"While the legislature may elect not to confer a 
property interest, . . . it may not constitutionally 
authorize the deprivation of such an interest, once 
conferred, without appropriate procedural 
safeguards . . . . The adequacy of statutory 
procedures for deprivation of a statutorily created 
property interest must be analyzed in constitutional 
terms." Logan, 455 U.S. at 432, [*8]  quoting Vitek 
v. Jones, 445 U.S. 480, 490-91, n. 6, 100 S.Ct. 
1254, 63 L.Ed.2d 552 (1980). 
D. Did the Government cut off already acquired 
benefits? 

The parties were asked to submit additional 
evidence and briefing on the issue of whether the 
Samish received benefits based on tribal status, and 
then had those benefits taken away. The evidence 
submitted by plaintiffs does not conclusively show 
that the Samish received benefits because of their 
tribal status. The evidence does indicate, however, 
that the Government cut off the benefits of 
individual members of the Samish tribe without due 
process when acknowledgment became a 
prerequisite to continuing eligibility. 

(1) Litigation surrounding the failure of the Samish 
to receive a reservation. 

Plaintiffs submit substantial evidence that prior to 
the ruling in United States v. Washington, the 
Samish were viewed as successors in interest to the 
Treaty of Point Elliot. In 1934, the Court of Claims 
found that the Samish Tribe was a party to the 
Treaty of Point Elliot, and that the Samish 
petitioners in that case were entitled to payment in 
accordance with the treaty. Duwamish et al. v. 
United States, 79 Ct. Cl. 530 (1934). [*9]  In 1958, 
the Indian Claims Commission similarly found that 
the petitioner was "the tribal organization of 
Samish Indians whose predecessors in interest 
ceded their lands . . . under the Treaty of Point 
Elliot," and awarded petitioners additional monies 
under the Treaty. The Samish Tribe of Indians v. 
United States, 6 Indian Claims Commission 159, 
Findings of Fact No. 2 (March 11, 1958). 

These decisions dealt with treaty rights, not 
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statutory benefits, and therefore are not directly 
relevant to the due process analysis. Furthermore, 
the issue of treaty status was finally resolved in 
United States v. Washington. The court in United 
States v. Washington held that these prior claims 
involved compensation for individuals, not tribal 
rights, and therefore the doctrines of res judicata 
and collateral estoppel were inapplicable.  641 F.2d 
at 1374. The Court then determined that petitioners 
were not successors in interest of the treaty 
signatories. This holding is binding in this case and 
treaty issues cannot be relitigated. 

One aspect of the Court of Claims ruling, however, 
is relevant to the present inquiry. The Court of 
Claims offset [*10]  money owed to the petitioners 
by the value of Indian benefits appropriated by 
Congress. The Court determined that 

During the period from July 1, 1854, to June 
30, 1929, the records of the General 
Accounting Office disclose that the United 
States, out of gratuity appropriations made by 
the Congress, expended a total of $ 
1,712,608.77 for the benefit of the tribes and 
bands, parties to the treaty of Point Elliott of 
January 22, 1855. 

 

 Duwamish et al. v. United States, 79 Ct.Cl. 530, 
Findings of Fact XXXIII. The Court then held that 
the gratuities exceeded the amount owed under the 
treaty and dismissed the case. 

The nature of these "gratuities" is unclear. If the 
government included in this figure benefits given to 
members of tribes on an individual basis regardless 
of tribal status, then the gratuities are not 
significant. If, however, the gratuities were given to 
the Samish tribe itself, they constitute evidence that 
as of 1929, the Samish received government 
benefits based on at least tacit acknowledgment of 
their existence as a tribe. There is not sufficient 
evidence in the record to determine the nature of 
the gratuities. 

The Samish allege that [*11]  the Indian Claims 

Commission made a similar offset for services 
provided by the United States between 1855 and 
1946. Barsh Declaration, P 11. There is nothing in 
the Commission's holding supporting this 
allegation. The Commission found in 1963 that the 
Samish were entitled to $ 17,000 under the treaty, 
and the Government had paid only $ 11,245.04 in 
consideration. Samish Tribe of Indians v. United 
States, 13 Indian Claims Commission 583, 605 
(1963). The determination of gratuitous offsets was 
deferred for a later hearing.  Id. at 606. The Final 
Award entered in 1971 noted that the Government 
"makes no claims for offsets in this case" and 
ordered the payment of the unpaid consideration. 
Samish Tribe of Indians v. United States, 26 Indian 
Claims Court 318 (1971). 

Plaintiffs have not adequately shown that the 
gratuities which were treated as offsets were given 
to the Samish based on their status as a tribe. 
Plaintiffs' motion for summary judgment based on 
the rulings of the Court of Claims and the Indian 
Claims Commission is therefore DENIED. 

(2) Alleged Acts of Recognition by the BIA which 
estop them from arguing the Samish is not a tribe. 

The Wheeler-Howard [*12]  (Indian 
Reorganization) Act of 1934 was the first legal 
basis on which the Federal Government began to 
make distinctions between recognized and non-
recognized Indian tribes. See Barsh Declaration, P 
14. Petitioners claim that various actions by the 
Government led them to believe they were 
recognized under the Act, and the Government is 
now estopped from arguing otherwise. 

Plaintiffs submit numerous documents to support 
their claim that they were recognized. None of the 
documents, however, provide conclusive evidence. 
First, plaintiffs present evidence that they were 
among the bands asked to hold a "referendum to 
vote on Howard-Wheeler bill." Barsh Declaration, 
Exhibit 10. The Government argues that the 
referendum was an incidental sampling of Indian 
views with no legal significance. Defendants' 
Supplemental Memo, pp. 9-10. Plaintiffs' evidence 
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does not show the significance of the vote. 

Secondly, plaintiffs submit a rough draft of a bill in 
which the United States Government considered 
terminating supervision over Indian property in 
1953. The bill lists the Samish Indian Tribe as one 
of the groups affected. Barsh Declaration, P 15, 
Exhibit 11. The legislation, however, 
applies [*13]  to "the following Indian tribes, bands, 
communities, organizations, or groups, and the 
individual members thereof . . . ." Barsh 
Declaration, Exhibit 11. This language indicates 
that the scope of the bill was intended to be wider 
than recognized tribes. Furthermore, this is not the 
type of document from which one can reasonably 
determine the official status of a tribe. 

Plaintiffs also point to the issuance of blue cards to 
Samish tribal members by the BIA in the 1950s. 
These blue cards, however, do not shed any light on 
the question of tribal recognition. As plaintiffs' 
exhibit indicates, the sole criteria for a blue card is 
proof that the individual seeking the card is a 
descendant of a treaty tribe. Barsh Declaration, 
Exhibit 22. There is no requirement that one belong 
to a tribe which is officially recognized. The local 
superintendent of the BIA in a 1962 letter reminded 
tribal governing bodies that "As you know, the 
State does not recognize the blue card, formerly 
issued by the Bureau, as proof of tribal membership 
. . . ." Defendants Supplemental Memo, Exhibit J. 

Fourthly, plaintiffs submit various pieces of 
correspondence between the superintendent of the 
Western Washington  [*14]  BIA office and Samish 
leaders. The letters address the renewal of the 
Samish Tribe's claims attorney contract, the 
acquisition of a reservation, and the need for the 
BIA to be apprised of "the Tribe's credit and 
funding needs." Barsh Declaration, Exhibit 15; see 
also Exhibits 13, 14, 16, 17. The Tulalip argue that 
these documents do not establish official 
Government recognition because plaintiffs have not 
shown that local BIA authorities had authority to 
engage in official dealings which would bind the 
United States to a recognition decision. Tulalip 
Tribe's Supplemental Memo, p. 10. The position of 

the Tulalip is supported by Hoopa Valley Tribe v. 
Christie, 805 F.2d 874 (1986). In Hoopa, the Ninth 
Circuit held that the provision of services, absent a 
ratified treaty or the enactment of a statute, do not 
create a property right.  Id. at 879. 

Furthermore, the Tulalip and the Government have 
presented affirmative evidence indicating that the 
Samish knew they were not recognized. Mary 
McDowell Hansen, in direct examination in United 
States v. Washington, stated that in 1953, the BIA 
"almost promised us recognition [*15]  if we filled 
out these forms." Jones Declaration, Exhibit 10, at 
p. 216. Later in her testimony, Ms. Hansen noted 
that the BIA made other requests and the Samish 
"thought we were on the verge of recognition 
again." Id. at 219. Kenneth C. Hansen, the former 
Samish Tribal Chairman, states that "Prior to the 
early 1970s, I was aware that the Bureau of Indian 
Affairs did not recognize us as an 'organized' tribe 
as it was defined by the Indian Reorganization Act 
of 1934." Hansen Declaration, P 9. 

The evidence, when viewed in the light most 
favorable to the defendants, is not sufficient to 
establish that the BIA treated the Samish as a 
recognized tribe. Plaintiffs' motion for summary 
judgment on this basis is therefore DENIED. The 
Government is not estopped from arguing that the 
Samish should not be acknowledged. 

(3) Health Benefits and Rights relating to Indian 
Schools. 

The treaty of Point Elliot included provisions for 
education and health (Article XIV). These 
provisions are not the subject of the present inquiry. 
The issue before the Court is whether plaintiffs 
received statutory benefits based on their status as a 
tribe. Plaintiffs note that "Many Samish Indians 
were able to attend [*16]  Indian schools or utilize 
Indian health facilities in the 1920s through the 
1950s, although few records exist which can be 
used to establish the specific legal basis on which 
they were deemed eligible." Barsh Declaration, P 
28. Plaintiffs' Exhibit 21 is a letter of 
recommendation from the Superintendent of the 
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Tulalip Indian Agency which allegedly shows that 
Mary McDowell was given educational assistance 
by the Bureau of Indian Affairs based on her 
membership in the Samish Indian Tribe. The 
evidence is unconvincing. No express statement to 
that effect is made--the letter simply states that Ms. 
McDowell is a Samish of one-fourth Indian blood 
who lives on the Tulalip reservation. Aid could 
easily have been given based on the blood quantum 
and residence on a reservation, regardless of tribal 
affiliation. 

Plaintiffs' evidence that health benefits were 
received based on tribal status is likewise 
inconclusive. Plaintiffs note that the Indian 
Hospital in Tacoma requested a copy of the 
Samish's reorganization meeting minutes. Barsh 
Declaration, Exhibit 24. This is inconclusive. The 
evidence does not show that the hospital required or 
even considered tribal membership in determining 
health [*17]  benefits. 

Plaintiffs' second piece of evidence regarding 
health services also fails to show benefits were 
received based on tribal status. The Portland Area 
Indian Health Service made a determination in 
1971 that the Samish were eligible for services 
provided by the Indian Health Service "based on 
the findings of the Indian Claims commission that 
the Samish were participants in the Point Elliott 
Treaty . . . ." Barsh Declaration, Exhibit 25. 
Benefits received because of treaty status are not 
relevant to the present inquiry. There is no 
reference to statutory benefits provided to plaintiffs 
because of their status as an acknowledged tribe. 

In general, petitioners admit that it is "never clear, 
in Federal records from 1921 to the early 1970s, 
whether services are being provided to individual 
Indians simply because they are Indians, because 
they are the descendants of treaty signatories, or 
because they are members of particular tribes." 
Barsh Declaration, P 27. Plaintiffs note that the 
distinction between treaties and Congressional 
appropriations was blurry before 1921, but that 
"Through the 1920s, tribal membership as such was 
not required for Indians to be eligible for general 

Indian [*18]  services." Id. at PP 22, 24. 

In sum, there is a material factual dispute which 
cannot be resolved as a matter of law as to whether 
the Samish Tribe or its members received statutory 
benefits based on tribal status. Therefore, summary 
judgment on this basis is DENIED. 

(4) Loss of benefits of tribal members following the 
1975 Indian Self-Determination Act. 

While the evidence does not establish that the 
Samish received benefits based on their tribal 
status, the evidence does show that members of the 
Samish tribe began to lose benefits after 1975 
because of their lack of recognition. The 1975 
Indian Self-Determination Act introduced the 
phrase "Indian tribes . . . recognized as eligible for 
the special programs and services provided by the 
United States to Indians because of their status as 
Indians." 25 U.S.C. § 450b(e); Barsh Declaration, P 
26. Following the enactment of this legislation, 
Congress made recognition of a tribe an express 
condition of eligibility for a wide range of special 
Indian programs. See e.g. Indian Financing Act, 25 
U.S.C. § 1452(c); Indian Health Care Improvement 
Act, 25 U.S.C. § 1603 [*19]  (d); Indian Child 
Welfare Act, 25 U.S.C. § 1903(8); Indian Alcohol 
and Substance Abuse Prevention and Treatment 
Act, 25 U.S.C. § 2403(3), Tribally-Controlled 
Schools Act, 25 U.S.C. § 2511(2); Indian Law 
Enforcement Reform Act, 25 U.S.C. § 2801(5); 
Native American Languages Act, 25 U.S.C. 
2902(5); Native American Graves protection and 
Repatriation Act, 25 U.S.C. § 3001(7); and Indian 
Child Protection and Family Violence Prevention 
Act, 25 U.S.C. § 3202(10). The Government 
acknowledges that benefit programs were tightened 
up to limit benefits to tribal members. Defendants' 
Supplemental Memo, p. 12. 

In and of itself, the decision to alter or amend 
benefit programs does not implicate the Fifth 
Amendment. In each case, the legislative 
determination provides all the process that is due.  
Logan, 455 U.S. at 433, citing Bi-Metallic 
Investment Co. v. State Bd. of Equalization, 239 
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U.S. 441, 445-46, 36 S.Ct. 141, 60 L.Ed. 372 
(1915). [*20]  The issue in this case, however, is 
whether an administrative agency, in applying the 
amended legislation, can terminate the benefits of a 
current recipient without implicating the Fifth 
Amendment. In other words, is a recipient of 
benefits entitled to a hearing to determine whether 
she qualifies under the amended criteria? 

The Government argues that plaintiffs have no 
property interest in tribal recognition because 
recognition itself does not entitle the Samish to any 
benefits. Tribal recognition is merely a prerequisite 
for benefit programs which Congress may 
authorize. The Government cites the 
acknowledgment regulations which state: 

HN5 While the newly recognized tribe shall be 
eligible for benefits and services, 
acknowledgment of tribal existence will not 
create an immediate entitlement to existing 
Bureau of Indian Affairs programs. Such 
programs shall become available upon 
appropriation of funds by Congress. 

 

25 C.F.R. § 83.11(b). 

The Court must reject this attempt by the BIA to 
sidestep the due process requirements of the Fifth 
Amendment by creating a two tiered decision-
making process. Samish Indians are being denied 
benefits which they previously received because of 
a Government [*21]  decision that they are not a 
recognized tribe. It is sophistry to argue that the 
decision not to recognize the Samish as a tribe is 
unrelated to the discontinuation of benefits 
previously received. The protections of the Fifth 
Amendment would be seriously impaired if this 
Court allowed the Government to cut off benefits 
without a hearing by creating new eligibility 
requirements and then summarily holding that 
current benefit recipients do not meet the new 
requirements. 

HN6 The aim of the Fifth Amendment is "to protect 
those claims upon which people rely in their daily 

lives, reliance that must not be arbitrarily 
undermined." Roth, 408 U.S. at 577. Members of 
the Samish tribe have for years received a variety 
of benefits from the government. Before those 
benefits are taken away, the Samish ought to have 
the opportunity to demonstrate in a hearing that 
they continue to qualify for these programs. To 
decide otherwise is to create a loophole through 
which the basic aim of the Fifth Amendment can be 
undermined. Administrative agencies should not be 
allowed to cut off benefits to any or all recipients 
without procedural safeguards [*22]  every time 
Congress alters the eligibility requirements of a 
Government program. 
E. What process is due? 

HN7 "Due process does not have a fixed content 
unrelated to time, place and circumstances." 
Cafeteria & Restaurant Workers v. McElroy, 367 
U.S. 886, 895, 81 S.Ct. 1743, 6 L.Ed.2d 1230 
(1961). It is "flexible and calls for such procedural 
protection as the particular situation demands." 
Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 
2593, 33 L.Ed.2d 484 (1972). How much protection 
is required depends on a consideration of three 
factors: 

First, the private interest that will be affected 
by the official action; second, the risk of an 
erroneous deprivation of such interest through 
the procedures used, and the probable value, if 
any, of additional or substitute procedural 
safeguards; and finally, the Government's 
interest, including the function involved and 
the fiscal and administrative burdens that the 
additional or substitute procedural requirement 
would entail. 

 

 Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 
893, 47 L.Ed.2d 18 (1976). [*23]   

All three of these factors weigh in favor of a formal 
adjudication. The private interest that will be 
affected in this case is substantial. If the Samish are 
denied recognition, they will be cut off from 
numerous entitlement programs designed to protect 
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and advance the interests of Indians. Unlike the 
typical situation in which an individual is 
threatened with the deprivation of a benefit under 
one particular program, this case involves the loss 
of numerous benefits to a whole group of people. 

The risk of erroneous deprivation in this case is 
also high.  HN8 25 C.F.R. § 83.7 requires the BIA 
to make inquiries into the social and political 
structure of the petitioning tribe. Such matters are 
inherently complex and prone to 
mischaracterization. 

Moreover, a formal hearing is likely to minimize 
the chance of an erroneous decision. A hearing will 
allow the Samish to present evidence of their 
cultural and political bonds, and challenge 
generalizations about the tribe that they believe are 
incorrect. Decision-making is undoubtedly aided by 
input and analysis from the group being 
characterized. 

In sum, the burden that a formal hearing will put on 
the agency is substantially outweighed by the 
material [*24]  impact of non-recognition on the 
lives of numerous people, and the danger of an 
erroneous decision. Due process mandates that 
plaintiffs be given a formal adjudication under the 
APA, 5 U.S.C. § 554, with the right to present 
evidence and cross-examine experts before a 
neutral judge. HN9 "Hearings compelled by reason 
of the due process Fifth Amendment requirements 
are treated for purposes of 5 U.S.C. § 554 as 
required by 'statute.'" Clardy v. Levi, 545 F.2d 
1241, 1244 (9th Cir. 1976), citing Wong Yang Sung 

v. McGrath, 339 U.S. 33, 70 S.Ct. 445, 94 L.Ed.616 
(1950). 

The informal administrative hearing held by the 
BIA did not meet the due process requirements. 
Plaintiffs were not given an opportunity to cross-
examine the BIA's experts or present their own 
experts, research materials relied on by the 
decisionmakers were withheld from the plaintiffs, 
and there is evidence that would lead an objective 
bystander to believe that some of the decision-
makers prejudged the case. Therefore, plaintiffs' 
motion for summary judgment is GRANTED. The 
court orders [*25]  the BIA to vacate its 
determination that the plaintiffs are not a 
recognized tribe, and hold a new hearing which 
conforms with the APA requirements for a formal 
adjudication. This matter should therefore be 
remanded to the BIA for a formal adjudication 
under the Administrative Procedures Act, 5 U.S.C. 
§ 553 consistent with this ruling. The Clerk of the 
Court is directed to enter judgment in this case in 
favor of plaintiffs pursuant to this Order 

IT IS SO ORDERED. 

The Clerk of this Court is directed to send 
uncertified copies of this Order to all counsel of 
record. 

DATED this 25th day of February, 1992. 

THOMAS S. ZILLY 

UNITED STATES DISTRICT JUDGE 

 
 
End of Document 
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Mr. Stanley Speaks, Regional Director 
Attn: Dr. BJ Howerton, MBA 
Bureau of Indian Affairs 
Northwest Regional Office 
911 NE 11th Ave. 
Portland, OR 97232-4169 

OF WASHINGTON 

December 22, 2014 

Re: Response of Samish Indian Nation to Written Comments on DEIS, Samish Indian 
Nation Trust Acquisition and Casino Project submitted by the Swinomish Indian 
Tribal Community 

The Samish Indian Nation submits this response to the Swinomish Indian Tribal 
Community's (SITC) comments to the Samish Tribe's draft Casino EIS, The Samish Tribe's 
comments will focus on arguments made by the SITC regarding the legal status and history of the 
Samish Tribe. These arguments include that the area where the proposed Samish casino will be 
located is part of the Swinomish Reservation and belongs to the SITC, and that the SITC rather 
than the Samish Tribe is the only successor to the historical Samish Tribe. 

First, the Samish Tribe will discuss what the two tribes can ·agree on. The Samish Tribe 
agrees with the SITC that March's Point was and is part of the reservation established by Governor 
Isaac I. Stevens in Article 2 ofthe 1855 Treaty of Point Elliott, the tract ofland identified as "the 
peninsula at the southeastern end of Perry's Island, called Sha'is-quihl." Treaty of Point Elliott, 
ratified March 8, 1859, 12 Stat. 927. This acknowledgment does not mean, however, that the 
additional reservation area ever or now belonged or belongs to the SITC, a tribal government 
formed in 1936 under the Indian Reorganization Act comprised of individual Indian reservation 
residents. 

The Samish Tribe has conducted its own research and retained its own experts on this issue 
and believes it is beyond reasonable dispute that the original reservation established on Fidalgo 
Island included March's Point, and that the western boundary of that reservation is as it was drawn 
in the mid-1850s by Governor Stevens, George Gibbs and other federal officials - a north-south 
line extending north from Similk Bay to Fidalgo Bay, and that the reservation includes March's 
Point. In addition to the sources cited in E. Richard Hart's April 11, 2012 report on March Point 
for the SITC, it is also the only reasonable geographic conclusion from the definition of the terms 
"isthmus" and "peninsula" as used in 1855. As a self-effectuating reservation established pursuant 
to a ratified treaty, the 1873 Presidential Executive Order purporting to redefine and reduce that 
treaty reservation without an Act of Congress and adequate compensation was void and of no legal 
effect. Legally, that treaty reservation continues in existence until properly vacated or diminished. 
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The fact that the original1855 treaty reservation on Fidalgo Island included March's Point 
and the fact this northern portion of that reservation was never legally removed from that 
reservation does not mean, however, that the SITC owns or has a legal claim to March's Point. 
In fact, as is shown below, the exact opposite is true. The SITC has no claim to or legal interest in 
March's Point. 

The four Indian reservations expressly established in Article 2 of the Treaty of Point Elliott 
were not established for any particular tribe or tribes; by the terms of the treaty itself, the four 
reservations were "reserved for the present use and occupation of the said tribes and bands," 
meaning all the reservations were reserved for the use and occupancy of all the signatory tribes 
and bands to the Treaty of Point Elliott ("All which tracts shall be set apart, and so far as necessary 
surveyed and marked out for their exclusive use."). See Natalie Roberts 1975 Swinomish Report 
(hereinafter "Roberts"), p 234 ("Before 1884 all Swinomish Reservation land belonged 
communally to the bands signing the treaty."). It is correct, of course, that once established, 
Governor Stevens and other federal officials administratively identified particular reservations 
primarily for the use and occupancy of particular tribes. (1857 Stevens Map, attached as Ex. 1). 
Stevens' 1857 map identifies the reservation on Fidalgo (Perry's) Island as for the "Skagits and 
allied tribes," while the treaty reservation on Lummi Island is identified as for the Lummi, 
Nooksack and Samish Tribes. These administrative recommendations do not, however, alter the 
legal interpretation of express treaty language that all four reservations were jointly for all 
signatory bands and tribes. 

As.D.r. Hart. and other.experts.have rep~atedly pointe_dilllt,.the trihes identified by GQvernor 
Stevens under the Treaty of Point Elliott as being associated with particular reservations seldom 
ended up where they were told they would go to. The "Skagits," for example, did not end up on 
the Fidalgo Island Reservation, later known as the Swinomish Reservation. Likewise, the Samish 
Tribe never ended up on the Lummi Reservation, as initially recommended by Governor Stevens. 
This was for a variety of reasons. Most importantly, the Samish refused to leave their traditional 
homelands and villages, a fact reflected in contemporaneous federal correspondence of the time. 
As summarized by Dr. Wayne Suttles in Volume 7 of the Smithsonian Institution's Handbook of 
North American Indians (1990), "most of the Clallam, Nooksack, and Samish chose to live at or 
near their old villages." See Roberts at 228-29 (the Samish stayed on their own lands); Hart at 68-
69 ("These passages suggest that the Swinomish, like the Lummi, Nooksack and Samish, were 
allowed to remain at their traditional locations, and were not asked to remove."). Contemporaneous 
correspondence from federal Indian officials remarks on how the Samish refused to come in and 
live on the Lummi Reservation, how there was not enough land on the Lummi Reservation for 
Samish members, and how Samish Indians were not included in the treaty goods and annuities 
distributed to Indians on the Lummi Reservation. For a variety of reasons, the Samish Indians 
refused to move from or returned quickly to their traditional homelands and territory after the Point 
Elliott Treaty was ratified in 1859. 

It is beyond dispute that the traditional territory, village sites and gathering locations of the 
Samish Tribe included March's Point. Dr. Hart's discussion of Indian connections to March's 
Point relies primarily on Samish use and occupation of that area. Four experts relied upon by both 
the Samish Tribe and the SITC- Dr. Wayne Suttles, Dr. Marian Smith, Natalie Roberts, and Dr. 
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Sallie Snyder - all identify traditional Samish village sites and gathering locations on March's 
Point. These include village sites and gathering locations on the west shore of March's Point where 
the railway structure made landfall (kwt'aal), the name for camas and also a camas gathering site 
(see Hart, p. 7, citing Suttles' 1951 PhD dissertation- camas site a Samish village), a village site 
and gathering location near the base of March's Point in the area known as Summit Park and 
immediately adjacent to the proposed site of the Samish Casino project (Khwalol); a gathering 
location and Samish camp located to the west of Khwalol at the base of Fidalgo Bay near Similk 
Bay, a prairie location slightly to the east of the Camas village site where Samish planted and 
harvested potatoes beginning in around 1830 (see Hart, p. 7 (prairie on March Point "was the home 
village of the Samish Tribe"), and a Doowhaha (also labelled Noowhaha or Nu-wha-ha1) village 
on the north end of March's Point. These village sites are identified on a map introduced as Exhibit 
B-3 in the Court of Claims case deciding Point Elliott treaty claims, Duwamish Tribe of Indians, 
eta/. v. United States, No. F. 275 (attached as Ex. 2). See Duwamish Tribe of Indians v. United 
States, 79 Ct.Cl. 530, 560, 581-82 (1934) (Samish a signatory and separate tribe under the Treaty 
of Point Elliott). 

The fact that Samish Indians continued their occupation and use of March's Point during 
and after treaty time is documented in part by the fact that a number of early non-Indian settlers 
on March's Point from 1859 on married or settled with Samish women. This fact is undisputed. 
The status of March's Point after ratification of the Point Elliott Treaty in 1859 was put in dispute 
by this unauthorized non-Indian settlement. As a result of this settlement, and to essentially ratify 
its legality after the fact, a diminished reservation excluding March's Point was confirmed by 

. Ex~cutive Or<J~r iJl 1873. Mar.ch'~ Point was~ i.d~al .spot. fo.r non-Indi~ settlement beca~s<;! th~ 
trees had been removed through long-standing Indian management practices, and the resulting 
landscape was a gently sloping fern prairie. Federal Indian agents spent much of the early years 
after Senate ratification of the Point Elliott Treaty chasing trespassers off the northern portion of 
what later became known as the Swinomish Reservation- off of March's Point. 

1 The August 31, 1995 administrative Samish Federal Acknowledgment decision, Greene v. 
Babbitt, Docket No. Indian 93-1, U.S. Dept. of Interior, Office of Hearings and Appeals 
(hereinafter the "Torbett Decision," after the Administrative Law Judge who heard and decided 
the case), found as follows: "The Noowhaha tribe and the Samish were at one time different 
tribes. Dr. Suttles and Dr. Hajda testified that the two tribes had combined probably around 1850 
and that they had been one tribe since that time. This conclusion of Dr. Suttles and Dr. Hajda is 
controverted by the Defendants (the United States) but the undersigned (ALJ David Torbett) is 
convinced that the conclusions drawn by these two witnesses are sound." Page 22. See App. B, 
Findings of Fact 62-65, 197. This fmding was subsequently removed on an improper ex parte 
basis by the Assistant Secretary of Indian Affairs, but was reinstated by the federal district court 
in Greene v. Babbitt, 943 F.Supp. 1278, 1288-89 (W.D. Wash. 1996). See Judgment, Nov. 1, 
1996, ~ (3)("The following three findings of Administrative Law Judge David Torbett, originally 
entered on August 31, 1995 but later rejected by Assistant Secretary Deer, are reinstated: 1. Part 
of the Noowhaha tribe merged with the Samish .... "). This ex parte revised Samish federal 
acknowledgment decision will be discussed further below. 
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As Dr. Hart relates in his Swinomish report at pp. 79-81, it appears that some early non
Indian settlers on March's Point and nearby areas avoided being removed by marrying or settling 
on their land with Indian women. While Dr. Hart is somewhat circumspect on the tribal identity 
of these women, see page 81 at n. 215, it is beyond dispute that these women were Samish Indians. 
See Dr. Joan Megan Jones, Samish Indian Nation Thompson Road Property Research Report 
(2009), pp. 15-16 (attached as Ex. 3). These settlers included George Cagey, H.C. Barkhausen, 
Richard and Shadrach Wooten, James Kavanaugh, Compton, Munks and March. The children of 
these families identified as Samish and many of their descendants became Samish leaders in 
subsequent years (i.e., Sas Kavanaugh), and are members of the Samish Tribe today. The 
Barkhausen family, which was involved in the first "formal" organization of the Samish Tribe in 
the early 1900s, obtained homesteads in the immediate vicinity of the Samish Tribe's proposed 
gaming facility, and most of those lands continue in Samish family ownership today. 

March's Point was Samish territory. Dr. Sally Snyder's field notes from the early 1950s, 
working with Dr. Wayne Suttles, indicate from Samish and Swinomish informants that there was 
a "dividing line" at the lower end of March's Point where the Samish and Swinomish territories 
met. Megan Jones Report at pp. 5-6. See Hart at p. 3 ("Roughly speaking ... the aboriginal territory 
of the Samish was north of Swinomish territory."). These informants identified the most 
northernmost Swinomish village site in the March's Point area as on Swinomish Slough, across 
the Slough to the east ofMarch's Point. Jones at 6; Hart at 4, citing Dr. Marian Smith 1941 article. 
See Dr. Megan Jones Report, pp. 5-6; Jones Map, Ja,n. 2009, Documented Pre-Contact Samish 
_Territ9ry ("Histori~ Samish/Swinomish_territ9rialline"} (atta~he4 as Ex. 4)._ Suttles and_ Snyder 
identified on maps the places where Swinomish and Samish met- a line at the bottom of March's 
Point going due west from the Swinomish village discussed above. Snyder's field notes indicate 
that the line moved west from this spot past the traditional Samish village at Khwalol and the 
Samish camp at Didgwalic, and then went south to Gibraltor, or Similk. See line on Dr. Jones map. 

The Samish Tribe believed it would get its own reservation under the Treaty of Point 
Elliott, but that reservation did not eventuate. Torbett Decision, p. 4 (Testimony of Dr. Yvonne 
Hajda). The Stevens Treaty Commission planned to establish a separate reservation for the Samish 
Tribe as it discussed its upcoming treaty negotiations in 1854. See Dr. Barbara Lane, Identity, 
Treaty Status and Fisheries of the Samish Indian Tribe, January 15, 1975, p. 10, citing Dr. Barbara 
Lane, Identity and Treaty Status of the Nooksack Indians, November 28, 1974, p. 12. The location 
of this proposed reservation for the Samish was not identified ("One on Samish; One on Lummi"). 
Many Samish Indians believed the location of this Samish Reservation was to be March's Point. 
That selection would have made sense because March's Point was traditional Samish exclusive 
territory. Swinomish were only permitted to visit Samish territory. Hart, at 11. 

As this discussion conclusively demonstrates, March's Point was traditional Samish 
territory. There is also no doubt from the Samish Tribe's view that March's Point was included in 
the reservation established under the Treaty of Point Elliott and defined as the peninsula at the 
southeastern comer of Fidalgo (Perry's) Island. The question then becomes whether the present 
day Swinomish Indian Tribal Community, a tribal entity only created in 1936 pursuant to the 1934 
Indian Reorganization Act, has any claim to March's Point, or more particularly to the March's 
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Point region reserved in the 1855 Point Elliott Treaty that was improperly removed from that 
reservation by Executive Order in 1873. The facts show that Swinomish Indian Tribal Community 
has no legal interest in March's Point. 

The Swinomish Indian Tribal Community asserts that it is the legal and political successor 
in interest to the historical Samish Tribe, but this assertion is not true. A federal court found that 
the SITC could exercise off-reservation Samish treaty fishing rights because a few Samish Indians 
had obtained allotments on the Swinomish Reservation and they or their descendants had become 
members of the SITC. The Samish Tribe itself, however, never merged with or became part of the 
SITC. 

The discussion must start v.ith what the modern day Swinomish Indian Tribal Community 
(SITC) is as a legal and political entity. There is no dispute that the SITC was organized as a tribal 
government pursuant to the Indian Reorganization Act ("IRA") of June 18, 1934, Section 16, 25 
U.S.C. § 476, which allows any "Indian tribe" to organize by adopting a constitution and bylaws.2 

The IRA's definition oflndian tribe appears at 25 U.S.C. § 479, and defines two separate categories 
of tribes: (1) any Indian tribe, organized band, [or] pueblo; or (2) the adult Indians residing on one 
reservation. See, Solicitor's Opinion M-27810, 1 Op. Sol. 484, 487 (Dec. 13, 1934)(attached as 
Ex. 5)("It is clear that the act contemplates two distinct and alternative types of tribal 
organization."). The procedure for organizing as a tribe or corporation under 25 U.S.C. §§ 476 and 
477 differs markedly depending on which of these two categories a "tribe" fits under. The second 
alternative under 25 U.S.C. § 479 permits the adult individual Indians residing on one reservation 
to org~ize and be consiqe~ed as an Indian tjibe under Section 16, 2_5Q.S._c. § 476. ft. number of _ 
Indian tribes were established across the United States under this alternative. 

The IRA first required that the adult Indians residing on any existing reservation vote to 
either accept or reject the IRA within one year after the IRA's enactment. 25 U.S.C. § 478. The 
adult Indians residing on the Swinomish Reservation voted in 1934 almost unanimously to accept 
the IRA. See Roberts Report at 307. Once this vote took place, the adult Indians residing on the 
Swinomish Reservation then requested a Secretarial eiection to organize as a tribe under Section 
16 of the IRA. 

Pursuant to Solicitor's Opinion M-27810 cited above, the Interior Department on October 
18, 1935, adopted "Amended Rules and Regulations for the Holding of Elections under the Indian 
Reorganization Act of June 18, 1934 (Elections on the Adoption of Constitutions and 
Constitutional Amendments)." 55 Interior Decisions 355 (attached as Ex. 6). Again, these 

2 See, e.g., US. v. Washington, No. C70-9213, Dkt # 744, Transcript of"Lummi Hearing," June 
28, 1974, filed September 3, 1974, pp. 11-13, Statement of Swinomish attorney: "The 
Swinomish Indian Tribal Community located on the Swinomish Indian Reservation is made up 
of member[ sic] who were originalJy of the Kikiellis (phonetic), Skagit, Sammash and Swinomish 
Tribes. This is referred to in the anthropological report that Barbara Lane submitted. However, 
membership in the Swinomish Indian Tribal Community, the IRA organization, was limited to 
those who were resident on the reservation at the time in 1935 that the organization was formed, 
and those who were thereafter born on the reservation." 
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procedures distinguished between the two types of tribal organizations that could organize as a 
tribe under the IRA - existing tribes, or the individual adult Indians residing on one reservation: 

The Indian Reorganization Act contemplates two distinct and alternative types of a 
tribal organization. In the first place, it authorizes the members of a tribe (or a group 
of tribes located upon the same reservation) to organize as a tribe, without any 
requirements of residence. In the second place, this section authorizes the residents of 
a single reservation (who may be considered a tribe for purposes of organization under 
section 19 (25 U.S.C. § 4 79)) to organized without regard to past tribal affiliation. 
(emphasis added). 

55 I.D. at 356. For the first category of tribe- a tribe or tribes represented on the same reservation, 
"any member of the tribe or tribes shall be entitled to vote, regardless of whether or not he is a 
resident of the reservation at the time of such election." !d. "No person not a member of the tribe 
or tribes shall be entitled to vote." !d. at 357. For the second category of tribe- the adult Indians 
residing on one reservation, "[a]ny Indian residing on the reservation shall be entitled to vote, 
regardless of his membership in any tribe." !d. "No person shall be entitled to vote unless he is a 
resident of the reservation .... " /d. 

To summarize, if a group of tribes represented on one reservation were re-organizing as a 
tribe under the IRA by adopting a Section 16 constitution, every member of each representative 
tribe would be entitled to vote in that constitutional election regardless of residence. In contrast, 
i_f it w~ only the inqividual resid~J.Its pf_a.n existing reservation whQ w;mted to "be con.sid~r~d as 
a tribe for purposes of (Section 16 constitutional) organization under section 19," only the resident 
adult Indians of that reservation, regardless of tribal affiliation, would be entitled to vote in that 
Section 16 election, and Indians who did not reside on the reservation, even though they might be 
members of the same tribe or tribes as Indians residing on that reservation, were not entitled to 
vote in that election. 

The SITC clearly falls into this second category of Indian tribe under the IRA - individual 
Indians organizing as a new tribe. It is beyond dispute that only the adult Indians residing on the 
Swinomish Reservation were permitted to vote on the SITC's IRA Constitution. Off-reservation 
Indians were not permitted to vote. The Constitution was approved by residents of the Swinomish 
Reservation on November 16, 1935, and approved by the Department of Interior on January 27, 
1936 (official copy of Constitution attached as Ex. 7). Article VII of the Constitution- "Adoption" 
-states this explicitly. 

What this means is that the SITC is an Indian tribe comprised of individual Indians residing 
on the Swinomish Reservation3• Article II of the Swinomish Constitution explicitly limits 
membership in the SITC to residents of the reservation and children born to members residing on 
the reservation at the time of the child's birth. Non-residents of the Swinomish Reservation were 

3 By Swinomish Reservation here, we are referring to the 1873 Swinomish Reservation, the 
"diminished" or smaller Point Elliott treaty reservation confirmed by Presidential Executive 
Order. 
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not permitted to vote in the Swinomish constitutional election or to become members of the newly 
organized SITC. 

What these facts also mean is that the SITC was not and is not an organization of pre
existing tribes represented on the Swinomish Reservation in 1935. The SITC now asserts that it is 
basically a confederation of four aboriginal tribes that all consolidated on or merged on the 
Swinomish Reservation - the aboriginal Swinomish, Lower Skagits, Kikiallus, and the Samish 
Tribe. But if it had been these four tribes organizing as the Swinomish Indian Tribal Community 
in 1935, the IRA and the Election policies and procedures adopted by the Department of Interior 
would have required that all the members of these four tribes, whether residing on or off the 
Swinomish Reservation, be allowed to vote on the SITC Section 16 Constitutional election. It is 
undisputed that this did not occur. All of the off-reservation Samish Indians - the Samish 1926 
membership list lists 128 adult members and 300 overall members (most of whom resided off
reservation) while a 1930 Samish membership meeting listed 57 adult Samish (all ofwhom but 6 
resided off-reservation) who paid the membership fee - were not permitted to vote in the 1935 
SITC Section 16 Constitutional election. Legally therefore, under the IRA, the 1935 SITC Section 
16 vote was not and could not have been a vote by the Samish Tribe to re-organize as the SITC 
along with three other Indian tribal entities. 

This conclusion is buttressed by the Swinomish report prepared by Natalie Roberts in 
1975.4 Ms. Roberts found in her investigation that there was no operating tribal goveriunent on the 
Swinomish Reservation between its formation around 1870 and its organization under the IRA in 
~e 1930s. Roberts Report,_pp. ~~6-300. Settlement on what had become ~own as the ~winomish 
Reservation was primarily a family and individual matter. No tribal affiliation was required to 
become a member of the reservation community: "Once an Indian took up residence (on the 
Swinomish Reservation) and became known to the agency personnel of a particular reservation, 
received annuities or an allotment, and got his name on the books, that was apparently sufficient 
to identify him and his descendants of that reservation community." Id at 279. There is no record 
of any tribal organization or activity on the reservation throughout this period. Even as late as the 
191 Os and 1920s, "no representative governing body" existed on the Swinomish Reservation, "the 
Swinomish community as a whole held no business councils or committees," and "the reservation 
community still operated as a unit only in the social-recreational and religious sense." /d. at 269-
70.5 Ms. Roberts found that a business council of reservation residents was finally formed by the 

4 Natalie Roberts' 1975 Swinomish Report was submitted to Swinomish tribal officials for 
review, editing and approval. Torbett Decision, Ex. 9, App. B, Finding of Fact# 168. 
Swinomish positions on various issues therefore permeate the report. It therefore does not meet 
academic criteria for an objective academic report. Nevertheless, the report makes a number of 
observations and reaches several conclusions that are not subject to dispute. 
5 Roberts does note at this point in her report that the "aboriginal tribes" had separately, 
independently organized for purposes of beginning claims cases against the United States. This 
effort, which in Samish' s case was organized off the Swinomish Reservation and included both 
on and off-reservation Samish representatives, culminated in the Duwamish claims case where 
Samish was found to be a signatory to the Treaty of Point Elliott that had continued to exist as a 
separate tribe up to the time of that court decision. 
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BIA in or around 1925. /d. at 270, 295. While this Council had a representative from each of the 
four tribes represented by the resident Indians on the Swinomish Reservation (and an at-large 
member), there is no indication or eviderice that this was intended to be or was a council of"tribes," 
and there is no evidence that the Samish Tribe and its off-reservation members participated as a 
tribe in the selection of the Samish representative to this council. This original Swinomish 
representative council originally existed "mainly to legitimize (BIA) agency decisions," id. at 270, 
and only began exercising independent authority in conjunction with formation as a tribe under 
the IRA in 1936. /d. at 302 ("In the beginning of the modem era, the Swinomish had pulled 
themselves together into an informal community and prepared to incorporate into an organization 
with a legal definition recognized by the U.S. government."). 

The Swinomish Indian Tribal Community therefore is a currently, federally-recognized 
Indian tribe that was formed in 1936 under the authority of the Indian Reorganization Act as a 
tribal entity comprised of the individual adult Indians residing on what was known as the 
Swinomish Reservation. It was not formed by the Samish Tribe. Rather, a few individual adult 
Samish Indians who owned allotments on that reservation and were residents there participated in 
that formation. 

One final point, related to the legal status of the March's Point area of the original 1855 
Fidalgo Island Reservation, must be made. If, as the SITC asserts, March's Point was in 1936 and 
is still today part of its reservation and jurisdiction, then under the IRA., the Indian residents of 
March's Point (and any other area removed from the original 1855 Fidalgo Island reservation by 
_¢-e_ 1 ~73. ~xecutive Order confi~jn_g. t4e reduced Swinomish Re~ervation} vvo~ld hav~be~n 
entitled to vote in the 1935 Section 16 SITC constitutional election. This would have included a 
number of "off-reservation" Samish Indians in 1935. 1hey were not, however, permitted to vote 
in that election, thus confirming that March's Point was not part of the reservation that defined the 
establishment and authority of the SITC.6 

This conclusion is also emphasized by the SITC's own 1936 Section 16 Constitution. 
Article II of that Constitution, approved by the Department of the Interior, defines the name and 
territory of the SITC. Ex. 7. After Section 1 defines the name of''this organized body" as the SITC, 
Section 2 defines SITC's territory and jurisdiction as follows: "The jurisdiction of the Swinomish 
Indians shall include all the territory within the original confines of the Swinomish Reservation 
boundaries, as set forth by Executive order of September 9, 1873, in pursuance of article III of the 
of the Treaty of Point Elliott, January 22, 1855 (12 Stat. 928) .... " (Emphasis added). This 
definition ofSITC territory excludes that part of the original1855 Point Elliott Treaty reservation 
on Perry's Island- March's Point in particular- that was removed from the original reservation 
by Executive Order on September 9, 1873. Therefore, under its own original Constitution 

6 It should also be noted that the IRA-organized SITC never even compiled a membership roll 
until May 23, 1980, after it was granted treaty status in U.S. v. Washington in the mid-1970s. 
Swinomish Ordinance 43. See Letter dated Oct. 11, 1995, from Wa Walton to Asst. Sec.- Indian 
Affairs Ada Deer, p. 3 (BIA allegedly acknowledged Swinomish assertion to Samish 
successorship when it approved Ordinance 42, which governs membership in the Tribe, because 
Samish Indians residing on the Swinomish Reservation could become members of the SITC). 
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definition, the SITC's territory does not include either March's Point or the location of the 
Samish Tribe's proposed gaming operation! March's Point is not part of the Swinomish 
Reservation under the SITC' s own constitutional definition of its reservation. 

In conclusion on this issue, the SITC did not organize under the IRA as a tribal government 
of several Indian tribes, including the historical Samish Tribe. So how can the SITC assert now in 
its comments opposing the Samish gaming operation that it is the successor to the historical Samish 
Tribe, and that the Samish Indian Nation is not? The SITC does this by asserting positions that are 
not relevant to this issue, and by ignoring a number of decisions - including decisions binding on 
the United States- that hold the contrary- that the Samish Indian Nation is a legal and political 
successor to the historical Samish Tribe. 

The SITC's claim to Samish successorship is based exclusively on the following statement 
in US. v. Washington, 459 F.Supp. 1020, 1039 (W.D.Wash. 1974): "The intervenor Swinomish 
Indian Tribal Community is the present-day tribal entity which, with respect to the matters that are 
the subject of this litigation, is a political successor in interest to certain tribes and bands and 
groups oflndians which were parties to the Treaty of Point Elliott, 12 Stat. 927." These bands and 
tribes and groups have been held, with regard to the subject matter of US. v. Washington, to 
include the Samish Tribe. See US. v. Washington, 593 F.3d 790, 800 (9th Cir. 2010). The sole 
evidence submitted by the SITC in support of this finding was the following statement made by 
Dr. Barbara Lane, the preeminent expert witness in US. v. Washington, in her 1974 Swinomish 
treaty status report: "The modern Swinomish Indian Tribal Community is composed largely of 
_people who are descendants of one or more of the g~C!ups ~o~ in 1855 to the treaty _commission_ 
as Skagit, Kikiallus, Swinamish, Squinahmish, Sahkumehu, Noowhaha, Nookwachahmish, 
Meeseequaguilch, Chobahahbish, and Samish .... While the Swinomish Indian Tribal Community 
is comprised of descendants of the above named groups, not all descendants of those groups are 
members of the Swinomish Indian Tribal Community .... In this way the modern descendants of 
the Skagit, Kikiallus, Swinomish, and Samish have become dispersed and divided. Some are on 
the Swinomish Reservation and constitute the majority membership of the modern Swinomish 
Indian Tribal Community. Others reside on the Lummi, Tulalip, and other reservations and are 
listed on those rolls; Still others reside in western Washington, but are not on any reservation." 
Lane 1974 Swinomish Treaty Report, pp. 1-5. 7 

Dr. Lane's subsequent Samish treaty status report, written on January 15, 1975 after her 
Swinomish treaty status report, contains complementary statements on Samish history and status: 

"Today, some of the descendants of the 1855 Samish Indians still maintain their 
separate identity. They call themselves Samish and are known as such by other Indians 

7 In notes of a telephone call, obtained in discovery by Samish, made between Swinomish 
attorneys and counsel (Scott Keep) and expert (George Roth) for the United States on October 5, 
1995, coordinating strategy to overturn and reject Samish federal recognition, Allan Olson, 
Swinomish tribal attorney admitted that this statement "was the only evidence on which [Judge] 
Boldt based [his] ruling" that the SITC was a political successor to the Samish. Phone notes 
attached as Ex. 10. 
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and by non-Indians. They are represented by the Samish Indian Tribe of Washington. 
Members of the Samish Indian Tribe live in northwestern Washington in or near the 
traditional territory of the aboriginal Samish. 

Other descendants of the 1855 Samish Indians may still identify themselves as 
Samish and be known as such by others, but they are officially enrolled as members 
of other Indian communities. Some Samish descendants are known as Lummi Indians 
because they are enrolled as members of the Lummi Reservation community. Still 
other descendants of the 1855 Samish are known as Swinomish Indians today because 
they are enrolled as members of the Swinomish Tribal Community and reside on the 
Swinomish Indian Reservation. 

There are undoubtedly other Samish descendants on other Indian reservations and 
elsewhere, but the majority of Samish descendants today are those enrolled as 
members of the Samish Indian Tribe or as members of the Lummi or Swinomish 
reservation communities." Report, pp. 1-2. 

These statements do not support Swinomish's assertion that it is the sole successor to the 
historical Samish Tribe and the Samish Indian Nation is not; in fact these statements indicate the 
exact opposite.8 Dr. Lane testified in another U.S. v. Washington proceeding that she was not 
qualified to give an opinion on successorship status of tribes. 

The law is also clear that the Swinomish's successorship ruling with regard to off
reservation treaty fishing rights in U.S. v. Washington has no application to or legal effect on 

_federal reco_gniti~n and the II].yria4 other_ t;_ight~ _and ~espon_sibilities that flow from such_ federal_ 
recognition, including acquiring land under the fee-to-trust regulations and statute. The Ninth 
Circuit has repeatedly ruled on this issue, but the SITC refuses to abide by the law of the Circuit.9 

This issue was first litigated by the Tulalip Tribes in the Samish Tribe's federal acknowledgment 
proceeding, where Tulalip opposed Samish federal acknowledgment on the ground that the federal 
court's ruling against Samish in Washington II was res judicata and precluded the Samish Tribe 
from qualifying for federal recognition. The 9th Circuit r~jected this argument in Greene v. United 
States, 996 F .2d 973, 976-77 (9th Cir. 1993("Greene f')): "We recognize that the two inquiries are 
similar. Yet each determination serves a different legal pw-pose and has an independent effect. 

8 In the phone notes of October 5, 1995, Ex. 10, discussed in the previous footnote, George Roth, 
the United States' expert opposed to Samish federal recognition, stated that he "thinks there is [a] 
conflict between the Lane report on Swinomish and the Lane report on Samish." 
9 As the Samish Tribe will discuss below, this is likely because of a secret settlement agreement 
(it was never, to Samish's knowledge, filed in U.S. v. Washington) the Swinomish Indian Tribal 
Community entered into with the Lummi Nation in 1998. (Attached as Ex. 11) Both tribes were 
held in the 1970s to have successorship rights to the historical Samish Tribe for purposes of off
reservation treaty fishing rights. See Agreement, § 3 .A.1. In the Settlement Agreement, the two 
tribes agreed not to contest each other's Samish successorship claims. Agreement,§ 3.B. In the 
Agreement, the two tribes agreed to continue contesting any claim by the Samish Indian Nation 
or Samish Tribe that it is a successor to the historical Samish Tribe, whether or not a federal 
court had ruled on that issue. Agreement.§§ 3.A.5, 6; 4.B.3 (Agreement cannot be modified by a 
federal court unless agreed to in writing by both tribes). 
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Federal recognition is not a threshold condition a tribe must establish to fish under the Treaty of 
Point Elliott . . . . Similarly, the Samish need not assert treaty fishing rights to gain federal 
recognition." 

This conclusion was reaffirmed in Greene v. Babbitt, 64 F.3d 1266, 1270-71 (9th Cir. 
1995)("Greene IF'): "Our decision in Greene v. United States . . . can leave no serious doubt that 
our court regards the issues of tribal treaty status and federal acknowledgment as fundamentally 
different. ... To uphold the Tulalip position here, that Washington II precludes the present 
litigation altogether, would be inconsistent with our decision in Greene that the treaty fishing rights 
issue in Washington II differs from the tribal acknowledgment issue in this litigation." This 
principle was reaffirmed again recently by an en bane panel of the 9th Circuit in United States v. 
Washington, 593 F.3d 790, 800-01 (9th Cir. 2010) ("Samish"), where the Court expressly 
reaffirmed the holdings in Greene I and Greene II: "Our ruling was part of a two-way street: treaty 
adjudications have no estoppel effect on recognition proceedings, . . . and recognition has no 
preclusive effect on treaty rights litigation." 

Federal acknowledgment or recognition brings along with that status a host of statutory 
benefits and opportunities. In Greene I, the 9th Circuit held: '~In their initial complaint, the Samish 
alleged harm because of the . . . deprivation of 'rights and benefits of federally recognized Tribes.' 
Federal recognition brings its own obvious rewards, not the least of which is the eligibility of 
federal money for tribal programs, social services and economic development." 976 F.2d at 978. 
Economic development includes acquiring land within the tribe's historical territory. The 9th 
_Circuit reaffirmed this holding i~ Sami~h: "R~~o.@itiop. .. or '_l:lc_kl}.owle5fgment,' serves -~ host_ of 
purposes for the group that succeeds in achieving it. It establishes a 'government-to-government 
relationship' between the recognized tribe and the United States. 25 C.F.R. § 83.2. It is a 
'prerequisite to the protection, services, and benefits of the Federal government available to Indian 
tribes by virtue of their status as tribes."' Id 

One of the statutory benefits available to federally-recognized tribes, particularly tribes like 
Samish which proved in its federal acknowledgment hearing that it had continually existed as a 
tribe since before the 1855 Treaty of Point Elliott to the present, is the right to take land into trust 
pursuant to Section 5 of the Indian Reorganization Act, 25 U.S.C. § 465. The Samish Tribe 
expressly raised this activity as one of the benefits it planned to take advantage of after achieving 
federal recognition. In a federal court hearing asking to reinstate administrative findings of fact 
improperly rejected by the Assistant Secretary of Indian Affairs and her legal counsel in an action 
which the federal court concluded was a "fundamental violation" of the Samish Tribe's due process 
rights (this legal proceeding will be discussed further below), the Samish Tribe argued that one of 
the primary reasons the original administrative findings - directed at Samish history, territory, 
continuous existence, and successorship - needed to be reinstated was in order for the Samish Tribe 
to have authority to acquire land into trust under 25 U.S.C. § 465: 

(Russel Barsh, Attorney for the Samish Tribe): As between the United States and the 
Samish, a decision has now been taken that the Samish are an Indian tribe. So as 
between the U.S. and the Samish that issue is put to rest. The significance of it as 
between the United States and the Samish is not about fishing, but about other 
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legislation which requires that a tribe identify its members and, in many cases, identify 
its territory. 

I'd like to give one example just to show how serious this is, because every time we 
say there are other statutory benefits, the amici and the United States say it is all about 
fishing. 

In the land consolidation, if the tribe is interested in acquiring land, it can be 
challenged effectively if it tries to acquire land within the traditional territory of 
another Indian tribe. So it has to stick within its traditional territory and justify land 
acquisitions in terms of its need for the land and its traditional connections to the site. 
That's in the federal regulations, 25 CFR, Part 125 (later converted to 25 CFR Part 
151). 

So if it's unclear where the Samish Indian Tribe is or who it is, who makes it up, how 
are they going to justify, as between the Samish and the United States, the defendants, 
the Bureau of Indian Affairs, a request that a piece of land, which is of traditional 
significance to the Samish, be placed in trust for them under those regulations, which 
I should mention for the record are under 25 USC, Section 465 and 467. 

Now, that's fundamental, getting land. This has nothing to do with fishing. Just 
regaining a land base. And if the Samish cannot establish that they are the historical 
_ Sam_ish and that they_ do in fact h~ye the territ9rial area, ~hich the 4i,storjcal Sami~h, 
and indeed the Nuwha'ha under the Samish, under the authority of the Samish had 
occupied at treaty time, then the United States can very easily say no, we can't give 
you any of this land, because it's not part of your traditional territory. 

And other tribes will object. And then we'll get into the same problem we see here, 
where officers of the United States are advocating, are essentially acting as advocates 
for the interests, the competing interests of other Indian tribes, behind closed doors, 
without the participation of the Samish and saying these other Indian Tribes' interests, 
which are not litigated in Court, which are not part of a multi-party proceeding, 
outweigh the interests of the Samish established - established here to land, to sacred 
sites, to burial sites. 

And I would argue simply in pulling that together that even if the three points that 
we raised, the substantive problems in the way in which the Assistant Secretary revised 
the decision made by Judge Torbett, even if under those three points the Samish were 
denied one statutory benefit because the United States said no, your entitlement to that 
with regard to your membership and your territorial area, your entitlement to that is 
not established, that that would be sufficient to give grounds to overturn. 

It's not a question of recognition, federal recognition being one big pie. It's a pie 
made up of many slices. And to justify your eligibility to each slice, you have to step 
forward and show who you are, what your territory is and who your members are. 
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And the Samish are going to be deprived of many of those slices precisely because 
of these changes, which I contend, with apologies to opposing counsel, which would 
contend have essentially now been admitted, were changes made because the United 
States was concerned about the interests of other Indian tribes, and weighed those 
concerns in Star Chamber. And those other Indian tribes are here as amicus, but not as 
parties. 

And I think that was fundamentally wrong of the United States to revise the findings 
with the objective of protecting the interests of other Indian tribes in specific resources, 
specific territorial area, in a closed proceeding, with the United States advocating what 
it conceived those other tribes interests to be. That's the way I see the admissions that 
are before this Court today. 

Hearing, July 18, 1996, supra, Dkt. # 318, pp. 60-63 Transcript attached as Ex. 8. Counsel's 
argument, made in 1996, was prescient because that is exactly what the SITC is seeking to 
accomplish in its opposition to the Samish Tribe's present fee-to-trust application and EIS- that 
the Samish Tribe is not entitled by virtue of its federal acknowledgment to acquire land in trust 
within its historical territory. But the federal court in 1996 expressly acknowledged these tribal 
interests and accepted them in Greene III by reinstating the administrative findings that had been 
improperly removed by Assistant Secretary-Indian Affairs Deer and Assistant Solicitor Scott 
Keep, and that Samish counsel argued must be reinstated. Greene III, 943 F.Supp. 1278, 1282-88. 
T~e_ federal court expressly r~e~ted the s;:une argumen~s in 1 ~96 that th~ SITC is repeati!lg bere __ 
today, in 2014. The SITC is only still fighting this federal court ruling because of the secret 1998 
Settlement Agreement discussed above. The SITC's continued opposition violates res judicata and 
collateral estoppel principles. 

In summary, the SITC's allegation that March's Point is part of the Swinomish reservation 
is completely without merit. The original treaty reservation established or reserved under the 1855 
Treaty of Point Elliott was reserved for all the signatory tribes to that Treaty. That original 
reservation was reduced in 1873 by Presidential Executive Order, removing March's Point from 
the Reservation. The SITC was a tribal organization formed in 1936 under § 16 of the Indian 
Reorganization Act of individual Indian residents of the diminished Swinomish Reservation, by 
adopting a constitution. The vote to approve that constitution was limited to residents of the 1873 
reservation, membership was limited to residents of the 1873 reservation, and the Constitution 
itself limits the newly formed tribe's territory and jurisdiction to the 1873 reservation. The SITC 
does not have, and did not have, any authority or jurisdiction over, or a legal claim to, March's 
Point. 

The second argument that the SITC raises in its comments is its claim that the Samish 
Indian Nation, a federally recognized tribe, has no legal or political connection to the historical 
Samish Indian Tribe. See comments at p. 18. The SITC bases this assertion on two separate 
arguments: 1. That the federal courts in US. v. Washington held that the Samish Tribe was not a 
political or legal successor to the historical Samish Tribe; and 2. That the ex-parte revisionist 
Samish federal acknowledgment decision authored by the federal attorney opposing Samish 
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recognition, acting in concert with the SITC, who drafted findings not based on the record, but 
rather based on politics solely to protect the interests of the SITC, rejected any connection between 
the Samish Indian Nation and the treaty-time Samish Tribe. Samish will address each of these 
assertions in turn. 

The Samish Tribe has already responded to the first argument. The Samish Tribe did not 
introduce sufficient evidence in U.S. v. Washington (Washington II) to support its right to exercise 
off-reservation treaty fishing rights. That fact is not disputed. But what the SITC neglects to 
mention is that numerous Ninth Circuit decisions - Greene I, Greene II, and Samish - have ruled 
that the decision in Washington II is limited to the narrow issue of off-reservation treaty fishing 
rights, and that the factual and legal issues involved in federal recognition, including the right to 
take land into trust within a tribe's historical area, are so "fundamentally different" that the holding 
in Washington II has no application whatsoever to federal acknowledgment and the services and 
benefits that flow from federal recognition. See Samish, 593 F.3d at 795-96,800-01. 

This exact issue was raised by the Tulalip Tribes in the Samish federal acknowledgment 
proceeding discussed immediately below. Tulalip tried to stop the Department of Interior from 
deciding the issue of Samish federal recognition at all, on the ground that the decision against 
Samish in Washington II was res judicata on the issue. When the federal court overturned the 
negative 1987 BIA decision against Samish federal acknowledgment in 1992, the Tulalip Tribes 
expressly asked the Court whether the Samish Tribe would be allowed in the AP A federal 
acknowledgment trial that the federal court had ordered as a remedy to prove that it is the historical 

_ Samish Trjpe,_ ~d tlle Cqurt r~~p()nc!e4: _ 

MR. JONES (attorney for Tulalip): Your Honor, in addressing the scope of the 
participation that we would like to have on remand, might I ask the Court to clarify 
whether the Samish will be allowed to attempt to prove that they are the historic 
Samish Tribe of 1855 or not? 
THE COURT: Well, they're going to have a right to try and prove everything that is 
necessary to prove in order to gain acknowledgment. ... 

MR. JONES: Your Honor, as I understand the Court's ruling today, the question of 
whether Washington II is dispositive of the claims to be the historic tribes has now 
been reached and disposed of by the Court .... And with all due respect, as the Court 
knows, we disagree with the position you have taken [and will pursue it on appeal]. 

Greene v. Babbitt, No. C-89-645Z (W.D.Wash.), Dkt. # 214, Transcript, Oral Argument, Sept. 18, 
1992, pp. 49, 57. 

The Tulalip Tribes did indeed pursue this issue on appeal, where it was rejected again by 
the Ninth Circuit: "In this appeal, the Tulalip Tribe emphasizes that in the petition for recognition, 
the Samish Tribe has not claimed to be any tribe other than the historical Samish Tribe that was 
party to the Treaty of Point Elliott. To the extent that the Samish rely upon historical roots in this 
litigation, the roots are probably the same as those they posited in Washington II. However, other 
decisions of this court demonstrate that the legal issue and the factual issue, as well as the stakes, 
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are very different. .... the recognition of the tribe for purposes of statutory benefits is a question 
wholly independent of treaty fishing rights .... "We recognize that the two inquiries are similar. 
Yet each determination serves a different legal purpose and has an independent effect." (quoting 
Greene I, 996 F.2d at 976-77). 

Greene II, supra, 64 F.3d 1266, 1270-71. The Ninth Circuit rejected Tulalip's argument on this 
ISSUe. 

The federal court that reviewed the Samish Tribe's August 31, 1995 federal 
acknowledgment decision after it was improperly altered by the federal government on November 
8, 1995, specifically ruled through reinstatement of contested findings that the Samish Tribe is a 
legal and political successor to the historical Samish Tribe. Greene v. Babbitt, 943 F.Supp. 1278 
(W.D.Wash. 1996)("Greene Ill'). E.g., C-89-645Z (W.D.Wash.), Dkt. # 318, Transcript of 
Hearing, July 18, 1996, p. 20 (Transcript attached as Ex. 8)(Russel Barsh, attorney for Samish: 
"We think that findings that were made were all necessary- the ones that are in dispute now, I 
should clarify, are all necessary to establish who the Samish are, what their traditional territory is 
and who is entitled legally to assert membership in the Samish Indian Tribe as a federally 
acknowledged Indian tribe." The Court reinstated all the disputed findings requested by Samish. ). 
Samish will return to this federal court decision below, after summarizing the history of the Samish 
Indian Nation's federal acknowledgment process. 

The federal government only began officially referring to the Samish Tribe as not being 
federally-recognized in the early 1970s. Greene v. Babbitt, Dkt. No. Indian 93-1, U.S. Department 
of the Interior, Office of Hearings and Appeals, Recoriun{mded Decision by Adniinistrat1ve Law 
Judge David Torbett, August 31, 1995 (Samish Federal Acknowledgment Trial)(hereinafter 
"Torbett Decision"). App. B, Supplemental Findings of Fact,# 110. Torbett Decision attached as 
Ex. 9. Judge Torbett found that the United States started treating the Samish Tribe as unrecognized 
only after a BIA clerk, without any legal basis, had in 1969 arbitrarily and capriciously dropped 
the Samish Tribe from an internal BIA list of federally-recognized tribes. See Samish Indian 
Nation v. United States, 419 F.3d 1355, 1359-60, 1374 (Fed. Cir. 2005). 

As a result of this improper, arbitrary and unauthorized federal action, the federal 
government started to treat the Samish Tribe as unrecognized, including terminating the eligibility 
of individual Samish Indians for various federal services and benefits. The Samish Tribe began 
seeking confirmation of its federally-recognized status, first in 1972 and then again in 197 4 and 
1975. See Samish, supra, 593 F.3d at 795. This request was put on hold while the Department of 
Interior reviewed its authority to federal acknowledge Indian tribes. When the Department of 
Interior issued its first Federal Acknowledgment Regulations in late 1978, the Samish Tribe 
revised and resubmitted its Federal Acknowledgment petition in early 1979 under the new 
regulations. Samish, 593 F.3d at 795; Greene III, 943 F.Supp. at 1281. 
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The Samish Tribe's petition for federal acknowledgment was denied in 1982, primarily 
based upon the adverse decision against it in Washington /1. 10 The Samish Tribe petitioned for 
reconsideration. The BIA issued a final decision denying the Samish Tribe's federal 
acknowledgment petition on February 5, 1987. This "decision was made on the papers; the 
regulations did not provide for a hearing and gave the applicant [tribe] no right to see the 
submissions of others." Samish, 593 F.3d at 795. The Samish Tribe appealed the BIA's Samish 
federal acknowledgment decision in 1989 to federal court, and the federal district court in early 
1992 ruled that the decision denied the Samish Tribe due process and "remanded [the proceeding] 
for a formal adjudication under the Administrative Procedures Act." Samish, 593 F.3d at 795. 

"The purpose ofthis Court's original remand order in 1992 was to take this case out of the 
political arena and to assure that the Samish would have their claims heard by an impartial and 
disinterested fact finder." Greene Ill, 943 F.Supp. at 1287. The district court judge based this ruling 
on the fact that in the BIA's 1987 denial of the Samish federal acknowledgment petition, there was 
evidence that "the decision makers prejudged the case," and that "the decision maker met ex parte 
with government witnesses and advocates opposed to tribal recognition." /d. at 1282. The Ninth 
Circuit in Greene II concluded that "Informal decision-making, behind closed doors and with an 
undisclosed record, is not an appropriate process for the determination of matters of such gravity." 
64 F.3d at 1275. From this language, it is clear that the district court was concerned with two 
critical issues in remanding the Samish federal acknowledgment proceeding for a full APA trial: 
1. It wanted a fair, objective and neutral fact-finder; and 2. It wanted a decision based on the 
evidence and the record, not on political considerations. 

On remand, an administrative law judge from the -Department oflnterior Office of Hearings 
and Appeals, David Torbett, was appointed to preside over the case. Extensive discovery and 
depositions were conducted beginning in 1993, and ALJ Torbett conducted an eight day full trial 
on Samish federal acknowledgment from August 22-30, 1994. Greene III, 943 F.Supp at 1282. 
The federal courtjudge who in 1996 reviewed the ALJ's decision characterized this proceeding as 
comprehensive and exhaustive. Greene Ill, 943 F.Supp. at 1288 ("Administrative Law Judge 
Torbett conducted a thorough and proper hearing on the question of the Samish's tribal status, and 
made exhaustive proposed findings of fact after considering all the evidence and the credibility of 
the witnesses."), 1289 ("In this case, the government should be bound by the findings of the 
Administrative Law Judge, which were prepared after all parties had an opportunity to be heard. 
The ALJ carefully considered and weighed all the evidence, including the testimony of the parties' 
witnesses, and made findings consistent with the evidence."). 11 

10 From subsequent cases ruling that treaty fishing rights and federal recognition are completely 
unrelated, we know it was improper for the BIA to rely a decision involving only off-reservation 
treaty fishing rights to deny tribal recognition, because "treaty litigation and recognition 
proceedings were 'fundamentally different' and had no effect on one another .... treaty 
adjudications have no estoppel effect on recognition proceedings." Samish, 593 F.3d at 800. The 
1982 and 1987 BIA Samish acknowledgment decisions were therefore erroneous as a matter of 
law and are not entitled to any weight as precedent. 
11 In his decision at pp. 18-19, Judge Torbett prefaced his ruling as follows: "The opinions 
rendered in the District Court decision and the United States Court of Appeals decision affirming 
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In his recommended administrative decision issued on August 31, 1995, Judge Torbett 
concluded that the Samish Tribe had proved ''that the Samish have continuously existed as an 
Indian tribe up until this very day. The quality of proof supports the Petitioner as to each element 
contained in the federal regulations." Torbett Decision, p. 19. See App. B, Supplemental Findings 
of Fact,# 67, p. 13 ("[T]he Samish were signatories to the 1855 Treaty of Point Elliott."). This is 
the. test for political and legal successorship. In a 1992 hearing in Greene v. Babbitt, federal district 
court judge Zilly ruled that the Samish Tribe was authorized to prove that it was the historical 
Samish Tribe in its federal acknowledgment trial. See p. 14, supra. 

In the Samish Tribe's appeal back to Judge Zilly in 1996 to reinstate three of Judge 
Torbett's findings that had been removed on an ex parte basis from the Samish federal 
acknowledgment decision by Assistant-Secretary Ada Deer, counsel for Samish argued to the court 
that the findings needed to be reinstated in order to preserve the Samish Tribe's legal and political 
successorship to the historical Samish Tribe and to qualify the recognized Samish Tribe to acquire 
land within the traditional territory of the historical Samish Tribe. E.g., Greene v. Babbitt, 
Transcript of Hearing, July 18, 1996, Dkt. #318 supra, pp. 20-21 ("We think that the findings that 
were made were all necessary- the ones that are in dispute now, I should clarify, are all necessary 
to establish who the Samish are, what their traditional territory is ... There are three there which 
we feel are very central to the question of who the Samish are and where their traditional territory 
. ") IS. . . . . 

_ In hi~ recommende~. feder~l acknowledg~ent de~ision, ALJ Torb~tt expressly rejected the 
United States' position that the Samish Tribe had merged with and become part of the SITC. 
Torbett Decision, p. 20-21 ("Speaking generally, the heart of the [United States]' case is their 
assertion that the true Indian Reservation Samish have integrated with other Indian tribes and that 
other Non-Reservation Samish are simply Indian descendants and are not Indian enough to be 
considered part of any Indian community. The undersigned specifically rejects this position as not 
being supported by the evidence."). 

So Administrative Law Judge Torbett, after an eight-day full trial, made an objective, 
comprehensive, exhaustive decision in favor of Samish federal acknowledgment, based solely on 
the evidence and the expert testimony presented to him, including judging the credibility of both 
the expert and lay witnesses. See, e.g. Torbett Decision, p. 20 ("Now, having considered the 
testimony set out above the undersigned is of the opinion that the testimony of the Petitioners' 

that District Court both state in essence that a policy decision based on governmental 
investigation does not give due process to the Petitioners in their efforts to obtain federal 
recognition as a tribe. These courts insist that something more is needed and the Administrative 
Procedures Act is an appropriate mechanism to afford the Petitioners due process in this 
particular case. To the undersigned, the right of due process means a right to a hearing where the 
parties are allowed to present evidence which pertains to the issues and to confront and cross
examine the witnesses. To the undersigned it follows that the parties so entitled are entitled to a 
due process decision, that is, a decision based on the weight of the evidence adduced at the 
hearing." 
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witnesses is accurate and factual. The undersigned accepts this testimony and the expert 
conclusions of the Petitioners' witnesses as the facts of this case .... These findings of fact support 
the positive finding for the Petitioners as to each of the contested criteria."). 

What happened next in Samish federal acknowledgment? The United States and the SITC 
violated every proscription that had beenimposed by the federal courts on the process that would 
be used to determine whether the Samish Tribe was entitled to federal recognition. After ALJ 
Torbett's thorough, comprehensive and objective decision based on the evidence presented and 
the credibility of the witnesses who appeared, the federal attorney who represented the United 
States in opposing Samish federal acknowledgment and the federal expert witness who testified 
that in his opinion Samish was not a tribe or deserving of federal recognition, in concert with the 
SITC, embarked on an ex parte campaign to overturn that decision for entirely political reasons, 
not based on the evidence. 

The actual events are undisputed. Under the procedures agreed to by the Samish Tribe and 
the United States when the original 1987 Samish federal acknowledgment rejection was reversed 
by federal district court judge Zilly on February 25, 1992 in Greene v. Babbit, see 1992 WL 533059 
(Order), the Office of Hearings and Appeals would issue a recommended decision after trial which 
would then be forwarded to the Assistant Secretary - Indian Affairs Ada Deer for review and a 
final decision. Greene Ill, 943 F.Supp. at 1282, 1286-87. After ALJ Torbett issued his 
recommended Samish federal acknowledgment decision on August 31, 1995, the federal attorney 
who represented the United States in opposing Samish federal recognition in the administrative 
trial- Scott Keep- and the United States' main expert witness who testified that the Samish Tribe 
did not deserve feclerai recognition - ·George Roth - approached Assistant Secretary - Indian
Affairs Ada Deer, ex parte, and urged her to reject Judge Torbett's decision. Greene Ill, 943 
F.Supp. at 1282-83.12 The Samish Tribe was not notified of this meeting or included in it. ld. 

The Assistant Secretary ultimately concluded that she was going to recognize the Samish 
Tribe, id., but then agreed with Mr. Keep's request to reject the findings of fact reached by ALJ 
Torbett that were required under the Federal Acknowledgment regulations and of vital importance 
to the Samish Tribe. ld. In addition, Mr. Keep drafted alternative findings of fact to support the 
Assistant Secretary's final Samish federal acknowledgment decision but that removed every 
critical finding need by the Samish Tribe. These revisionist "findings" drafted by Mr. Keep were 
adopted virtually "word for word" by the Assistant Secretary. Greene Ill, 943 F.Supp. at 1283 n. 
9; Transcript of Hearing, July 18, 1996, Dkt. #318, p.44. "A major part of the revision that [the 
Assistant Secretary] made to the findings of the administrative law judge" was to protect the 
interests of federally recognized tribes such as the SITC, by removing findings made by the ALJ 
that might be "troublesome" to tribes like the SITC. Hearing, July 18, 1996, pp. 40-41. 

The Assistant Secretary's final Samish decision was issued on November 8, 1995 (the 
"Deer Decision"). The changes made in her final decision were made after the Solicitor's Office 

12 The United States admitted during the hearing in this matter that it was an express violation of 
the AP A for the attorney involved in prosecuting this matter, Scott Keep, to meet ex parte with 
the decision maker. Hearing, July 18, 1996, Dkt. #318, p. 38. 
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and Assistant Secretary, in an action described by federal court as "fundamentally unfair" and a 
"fundamental violation of the due process rights" of the Samish Tribe, gutted the positive Samish 
federal acknowledgment decision issued by ALJ Torbett of all factual findings supporting the 
continuous legal and political existence of the Samish Tribe. Greene v. Babbitt, 943 F.Supp. 1278, 
1288-89 (W.D.Wash. 1996)("Greene Ilf'). 13 The U.S. Attorney acknowledged to the federal court 
that these findings had been deleted and changed not based on the record, but only to protect the 
SITC and other already recognized tribes. Greene v. Babbitt, No. C-89-645Z, W.D. Wash., Dkt. 
# 318, Transcript of Hearing, July 18, 1996, pp. 40-44, 64. The Court found that these findings 
were "improperly rejected" by the Assistant Secretary, id, and reinstated them after the Samish 
Tribe petitioned the Court to overturn the Assistant Secretary's revised Samish federal 
acknowledgment decision. 

These improper actions were only discovered by Samish when it went back to federal court 
in January 1996 in Greene v. Babbitt to ask the federal judge to restore the findings made by the 
ALJ that had been rejected and/or replaced by the Assistant Secretary as drafted by Scott Keep. 
Greene /11,,943 F.Supp. at 1283. At the hearing on the Tribe's reinstatement request on July 18, 
1996, the attorney for the United States, Anthony Rogers, admitted that Scott Keep's revision of 
the ALJ's decision and findings of fact was done for political reasons, because the Assistant 
Secretary-Indian Affairs allegedly had a political responsibility to protect tribes that are already 
federally-recognized. Hearing, Dkt. #318, pp. 42, 43, 62, 63-64 "her decision [was] a politically 
based one"). The intent of the federal court's 1992 remand order to ensure a neutral, objective 
decision based on the evidence had been thrown out the window by the United States. 

In addition, the United States attorney admitted at this hearing that the findings of fact 
drafted by Mr. Keep were not based on the record, but based solely on political considerations. 
Hearing, Dkt. #318, July 18, 1996, p. 43. The U.S. attorney told the federal district court that the 
Assistant Secretary- Indian Affairs "change[ d] the findings" because "she needed to take some 
action" to protect the Swinomish and Tulalip Tribes. /d. 

The federal district court concluded that the federal government's actions regarding 
changing the Samish federal acknowledgment decision "rendered the proceedings fundamentally 
unfair and violated the Samish Tribe's Fifth Amendment due process rights." 943 F.Supp. at 1286. 
Statements made by the federal district court-include the following: 1. "the Samish were harmed 
because Assistant Secretary Deer's rejection of certain proposed findings may have preclusive 
effect in future litigation concerning Samish membership, claims to tribal territory (exactly what 
the SITC is using here, in its comments to this EIS), and possible government liability for past 
benefits." Id at 1284; 2. "Despite the Ninth Circuit's admonishment (against decision-making 
behind closed doors with an undisclosed record), stated in clear and unambiguous terms, the 

13 The Court found that the Swinomish Indian Tribal Community had participated in and added to 
this fundamental AP A and due process violation by submitting ex parte comments to the 
Assistant Secretary outside the process approved by the Court, urging the Assistant Secretary to 
reject Samish federal recognition. Greene III, 943 F.Supp. at 1283. The SITC should not be 
permitted to profit from its inequitable conduct toward the Samish Tribe. 
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government began anew, within two months after the Ninth Circuit's decision (on Aug. 22, 1995), 
to engage in informal decision-making behind closed doors, without a record," id. at 1286; 3. "The 
purpose of this Court's original remand order in 1992 was to take this case out of the political 
arena and to assure that the Samish would have their claims heard by an impartial and disinterested 
fact finder. The procedures outlined in the Joint Status Report, and adopted by the Court, reflect 
this intent. This purpose was substantially frustrated, however, by the government lawyer's 
improper ex parte communications with the decision maker, which resulted in a violation of the 
plaintiffs' rights to due process," id. at 1287; 4. "The proceedings before the Bureau of Indian 
Affairs have been marred by both lengthy delays and a pattern of serious procedural due process 
violations," id at 1288; 5. "Mr. Keep and his superiors must have recognized the fundamental 
unfairness involved with having Department officials argue ex parte to the agency decision maker 
the contentions that had already been considered and rejected by the Administrative Law Judge," 
id. at 1288; 6. "Rather than remand to the Department, the Court reinstates the contested findings. 
Failure to do so would subject the Samish to relitigation of issues already decided in their favor by 
the Administrative Law Judge and improperly rejected by Assistant Secretary Deer." Id at 1288; 
7. "Ada Deer, the decision maker, arbitrarily and in violation of clearly established law rejected 
those proposed findings and inserted new findings drafted by Mr. Keep," id; 8. "[T]he agency has 
repeatedly demonstrated a complete lack of regard for the substantive and procedural rights of the 
petitioning party, and the agency's decision maker has failed to maintain her role as an impartial 
and disinterested adjudicator, it is appropriate for this Court to 'use its equitable power to order 
relief tailored to the situation.' ... In this case, the government should be bound by the findings 
of the Adminstrative Law Judge, which were prepared after all the parties had an opportunity to 
b~ _h~ard. '(he ALJ ~ar~fully c~msider~4_ an9 ~ej_gh.~d all th~ evid_en~e,_ jp.cludip.g the t~~t.imony _of_ 
the parties' witnesses, and made findings consistent with the evidence. Assistant Secretary Deer's 
ultimate rejection of the findings was based solely on improper ex parte contacts with one of the 
parties' lawyers. Under these circumstances, reinstatement of the rejected findings is the 
appropriate remedy," id at 1288-89. 

While the federal court only expressly reinstated three findings changed by Scott Keep, it 
is clear that every finding drafted by Mr. Keep that changed or revised the neutral, evidence-based 
findings made by ALJ Torbett violates the due process rights of the Samish Tribe and subjects the 
Tribe to fundamental unfairness, and that none of the Deer Decision can be used or relied upon by 
the federal government, in any manner or forum. 

The Swinomish Indian Tribal Community participated in this travesty of justice perpetrated 
against the Samish Tribe by the United States. Discovery obtained by the Samish Tribe shows 
that the SITC coordinated closely with federal government attorney Scott Keep in planning and 
strategizing for the Samish federal acknowledgment trial, provided Swinomish witnesses and 
documentation for Mr. Keep to present at the trial, and were notified by Mr. Keep immediately 
after ALJ Torbett's recommended decision was issued on August 31, 1995, to coordinate how to 
overturn and/or reject that decision. Attached as Ex. 12. Phone notes of a conversation on October 
5, 1995 between Scott Keep, federal expert George Roth, and Swinomish attorneys even shows 
that the United States consciously decided not to argue in the case that the SITC instead of the 
Samish Tribe was the successor to the historical Samish Tribe because it might undercut the 
SITC's argument that denying it intervention in the Samish federal acknowledgment proceeding 
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prevented all available legal and factual arguments from being raised. (Attached as Ex. 1 0). The 
United States and the SITC made a conscious decision in the Samish federal acknowledgment 
proceeding not to argue that the SITC was the successor (in a non-treaty context) to the historical 
Samish Tribe. /d. The SITC also participated in the improper ex parte communications with the 
Assistant Secretary on the Samish federal acknowledgment decision. Greene Ill, 943 F.Supp. at 
1283. 

This factual findings drafted by Scott Keep for political reasons to protect the SITC, not 
based on the evidence, and included in the improper, discredited, due process deficient Deer 
Decision are the asserted findings that the SITC says in its EIS comments are binding on the BIA. 
Swinomish comments, pp. 18-19. As this rather long discussion has shown, however, these 
findings were not based on the record from the Samish federal acknowledgment trial; they were 
made for political reasons only and substituted based on improper ex parte contact with the federal 
government's lawyer with the agency decision maker. As such, they are entitled to "no weight." 
Hearing, July 18, 1996, Dkt. #318, p. 24. They included "facts" asserted by the SITC in its October 
11, 1995 letter to Assistant Secretary Ada Deer opposing Samish federal recognition. Scott Keep 
incorporated these alleged facts into the revised "factual findings" he drafted for Assistant 
Secretary Deer specifically to protect the SITC and to remove ALJ Torbett's findings in favor of 
Samish. It would violate the Samish Tribe's Fifth Amendment due process rights for the federal 
agency to consider or use the distorted, improper, political "facts" drafted by Scott Keep. 

In addition, the federal court judge reviewing Assistant Deer's unfair decision expressly 
rejected the findings asserted by the SITC in its comments, and reinstated ALJ Torbett's original 

-findings on-this subject. See Greene Ill, 943 F.Supp at f28-8 n. 13 (''the Samish family lines that 
settled on the Swinomish Indian Reservation did not relinquish their Samish affiliation, so there 
was no historical merger of the Samish with the Swinomish, see Final Determination at 35)"; 
Judgment, Greene v. Babbitt, Nov. 1, 1996, Dkt. #330 "(3) The following three findings of 
Administrative Law Judge David Torbett. originally entered on August 31, 1995 but later rejected 
by Assistant Secretary Deer, are reinstated: ... 2. Many of the Samish families that settled on the 
Swinomish Indian Reservation did not relinquish their Samish affiliation (see Final Determination 
at 35, and references to record contained therein)." 

A short discussion of a few of the facts asserted the SITC's comments shows that their 
asserted facts are not supported by the evidence. 

1. No federal court has determined that the Samish Indian Nation is a successor to the 
historical Samish Tribe. 

The Samish Tribe has addressed this issue earlier in this response, where the federal court 
judge ruled that the Samish Tribe would be able to prove that it was the historical Samish Tribe to 
gain federal recognition. See p. 17, supra. ALJ Torbett made findings of fact, of continuous, 
independent tribal existence from treaty time up to the present that can only be read as a finding 
of successorship. The United States clearly believed t.ltat ALJ Torbett had determined Samish 
successorship to the historical Nuwhaha and Samish tribes: 
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Yet this afternoon [Russel Barsh, counsel for the Samish Tribe]'s up saying that 
everything [the Assistant Secretary] changed would have to be done by a resort to the 
record, which we don't dispute up to a point. But when the record, particularly as it 
relates to the Samish relationship, if we can use the same word again, with the 
Swinomish Indian community, when who is the successor tribe could have important 
legal ramifications, when that record is blurred by the administrative law judge, you've 
moved into the area of the Assistant Secretary's discretion and responsibility. 

And she needed to take some action. She was undoubtedly troubled by this when she 
received the memoranda, not only from Mr. Keep, but from the amici. . . . She 
undoubtedly was concerned enough about this to be moved to change the findings. 

To resolve the question of which is the proper successor tribe to the Nuwha'ha or the 
aboriginal Samish, which are questions far more complex and outside of my limited 
experience in this case than I could deal with, are also for another forum for another 
day and were not contemplated in the Court's remand to the agency. Findings dealing 
with that that the ALJ made are unnecessary to the decision of Samish 
acknowledgment, which has been achieved. 

Hearing, July 18, 1996, Dkt. #318, pp. 43. 52 (emphasis added). Scott Keep removed the two 
findings of ALJ Torbett finding Samish successorship to the Nuwha'ha and historical Samish. 
Federal district court judge Zilly obviously disagreed with the United States' argument, because 
he reinstated both findings. See Judgment, Nov. 1, 1996, Dkt. # 330, (Section (3)1. "Part of the 
N:oowb,~a ttj_be merged with the S8.IJ1isl].."; 2. _(quoted ~hove - Sami~h di~ no~ ,merge wi~ 
Swinomish). Samish is a political and legal successor in interest to the historical Nuwha'ha and 
Samish tribes for every purpose other than off-reservation treaty fishing rights. See Letter from 
Secretary of Interior Bruce Babbitt to Wa Walton, Chairman, Swinomish Indian Senate, April26, 
1996 (denying Swinomish request to overturn Samish recognition decision, finding Swinomish to 
be the successor only for treaty fishing rights). The SITC continues to fight this determination in 
favor of the Samish Tribe only because its June 15, 1998 secret settlement agreement with the 
Lummi Nation requires it to continue fighting Samish successorship even after a federal court has 
ruled to the contrary. See Agreement,§ 3.A. 5 & 6. 

2. Most of the Samish went to the Swinomish Reservation. Swinomish Comments, p. 18. 

This statement is simply not true. The reduced Swinomish Reservation was opened for 
allotment shortly after it was confirmed by Executive Order in 1873. Federal correspondence 
confirms that allotment of this Swinomish Reservation was completed by 1905, and thereafter no 
additional allotments were available. An affidavit prepared by Alfred Edwards in 1978, the son of 
Samish leader Charlie Edwards and later a Samish leader in his own right, documents that 
allotments were no longer available, and Alfred confirms that he acted as Chairman of the Samish 
Tribe from 1950 on. Affidavit attached as Ex. 13. The main Samish Village on Guemes Island was 
still in existence in 1905, and was a centerpiece of traditional Indian culture in the region. After 
that village was lost when fee patents to the village site were issued, many Samish moved to a new 
Samish village adjacent to the Ship Harbor fish cannery. No additional allotments were available 
to Samish Indians on the Swinomish Reservation. Findings in the Torbett decision confirm that 
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the few Samish Indians who moved to the Swinomish Reservation after 1905 did so only because 
they already had relatives living there. The great majority of Samish Indians remained off
reservation. 

Federal documents at the time confirm that only a few Samish Indians received allotments 
on the Swinomish Reservation. An 1898 census of the Swinomish Reservation lists 98 male adults, 
nine of whom are of Samish descent. A 1905 BIA list of allotment patentees on the Swinomish 
Reservation lists three persons of Samish blood. A 191 0 map of allotments on the Swinomish 
Reservation has the same list of allottees of Samish descent. A June 30, 1909list of people actually 
living on their allotments on the Swinomish Reservation lists a total of32 people, only 3 ofwhom 
were of Samish descent. The 1927 Census of the Tulalip Agency of Indians residing on the 
Swinomish Reservation lists a total of 280 individuals, only 18 of whom can be identified as of 
Samish descent. Other lists from the same time period show similar limited numbers of Indians of 
Samish descent on the Swinomish Reservation. Only a very small portion of Indians on the 
Swinomish Reservation were of Samish descent. 

At the same time, as the Samish Tribe entered the "modem era" in 1926 by adopting a 
formal tribal constitution and membership list, the total membership of the Samish Tribe on formal 
membership documents was approximately 124 adults and a total membership of 300. So of a 
total Samish tribal membership of 300, perhaps 20 Samish Indians resided on the Swinomish 
Reservation. Again in 1930, when the Samish Tribe met to appoint a delegation to meet with the 
Tulalip BIA agent, sixty-seven Samish Indians signed the membership list and paid tribal dues. 
Of the~e ~ixty-seven ~dults, six r~side~ on !he Swinomish Reservation and two on the Lummi 
Reservation. Using these figures, less than l 0% of the Samish membership resided on the 
Swinomish Reservation at any one time. The SITC and Scott Keep simply made up their own facts 
when they assert that most of the Sainish membership moved to the Swinomish Reservation. 

3. The leadership of the historic Samish tribe almost exclusively went to the Swinomish 
Reservation. Swinomish Comments, p. 19. 

This factual assertion was simply made up by Scott Keep and the SITC. The Samish 
leadership in the 20th century included both on and off reservation tribal leaders. Prominent off
reservation Samish leaders include: 

1. Sas or SJ Kavanaugh: Kavanaugh was an off-reservation Samish. Sas was 
prominent in the Northwest Federation oflndians, in organizing the Samish Tribe's 
independent participation in the Duwamish claims case, and in adopting the 1926 
Samish Constitution. SJ Kavanaugh died in the late 1930s or early 1940s without 
children, but SJ's brother, Francis, was also a member of the Samish Tribe- he is on 
the 1926 membership roll - and has many descendants enrolled with the Samish 
Tribe today. The transcript from the Duwamish trial in 1932 shows that Mr. 
Kavanaugh confirmed in that proceeding that he was President of the Samish 
Council. · 
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2. Don McDowell: Off-reservation Samish. Don was a leader of the Samish 
Tribe around the same period as Sas Cavanaugh. He was acquainted with Indian 
Commissioner John Collier and arranged the Samish Tribe's vote in favor of the 
Indian Reorganization Act in 1934. Don McDowell's daughter, Mary (McDowell) 
Hansen, was active in Samish tribal government from the 1950s through Samish 
restoration in 1996. Her son, Ken Hansen, was tribal chairman during the 1970s, and 
again from restoration in 1996 through his death in 2005. 

3. Robert Wooten: Off-reservation Samish. Robert Wooten, who is on the 
1930 membership meeting roll, was Samish tribal chairman in the 1950s. His son, 
Tom Wooten, has been Samish Chairman from 2005 to the present. 

There are others, but this illustrates the extensive involvement of off-reservation Samish in 
Samish tribal affairs. And of those few Samish leaders who did move to the Swinomish 
Reservation because they had relatives there, they all continued their independent, primary 
involvement in the Samish Tribe and Samish tribal affairs. For example, the Samish Tribe's active 
participation in the Duwamish claims case as a separate tribe shows that the on and off-reservation 
Samish leadership participated equally in Samish tribal affairs, each comprising half of the tribal 
delegation tasked with meeting and negotiating a federally-approved attorney contract for that 
case. There is nothing anywhere in the historical record showing any intent by the active Samish 
Tribe to cease its existence by merger with another tribe. The Samish Tribe continued to actively 
exist as a separate political entity throughout this period. The 90+% or Samish ·members who 
resided off any reservation never made any decision to become part of another tribal entity. The 
Torbett Decision confirmed the active leadership of both on and off-reservation Samish Indians 
throughout the 20th century. E.g., Torbett Decision, p. 21. 

The essence of Scott Keep and the SITC's revisionist findings is an assertion that somehow 
the "core" of the Samish Tribe moved to the Swinomish Reservation. As this brief discussion 
shows, this assertion is simply not true - the vast majority of the Samish membership and many 
Samish leaders remained off-reservation throughout this period. Judge Torbett expressly found 
that the core of the Samish people had continuously preserved their identity and integrity as the 
Samish Tribe. Torbett Decision, p. 22. Scott Keep, adopting almost word-for-word the language 
and arguments in the SITC's October 11, 1995 letter objecting to Samish federal recognition, 
rejected Torbett's finding and wrote instead that the core of the Samish moved to the Swinomish 
Reservation. Deer Decision at 15-16. See Ex. 10, phone notes dated Oct. 5, 1995, between Scott 
Keep and Swinomish tribal attorneys ("US arg. has been core of Samish at Swinomish"). This 
revised "finding" was made up out of whole cloth, based solely on ex parte communications after 
the objective, neutral finder of fact had specifically rejected the same contention, and cannot be 
given any weight by the federal agency. The revised findings were made solely for political 
purposes to protect the SITC. 

This concludes the response of the Samish Indian Nation to the comments of the SITC in 
opposition to the fee-to-trust application of the Samish Tribe to take the property at issue in this 
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matter into trust for the Samish Tribe for gaming purposes. If you have any questions, please 
contact me and I will try to answer them. 

Attachments 
c: AES 

Sincerely/~ 

~D. Wooten 
Samish Tribal Chairman 

Samish Tribal Council (w/o attachments) 
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1 conclusions about who today properly includes members of those

2 particular families that are referred to on page 12, which

3 federally recognized Indian tribe can properly claim them as

4 members, where can they properly claim their membership for the

5 purpose of receiving federal benefits.

6 And the arguments before Judge Torbett were essentially

7 that they had gone with the Samish. There was some fuzziness

8 about how they became part of the Samish, but the plaintiffs'

9 experts concluded that by whatever means, whether those the

10 Samish had reported or by many others that were reviewed in the

11 course of the hearing, they had become subject of the Samish

12 Nation and, therefore, their historical identity and rights had

13 been merged into the Samish.

14 Now, that raises a very interesting question that was

15 brought up by amicus curiae, about whether that kind of a

16 finding, about who the members of the Samish are and what

17 territory the Samish can claim as their historical territory

18 and identity, whether that somehow is a violation of other

19 Indian tribes' rights to due process, because they aren't there

20 to disagree and defend what they consider are their historical

21 rights.

22 The answer to that quite simply is that dispute is not

23 before this Court. This is between the United States and the

24 samish. So the United States now --

I
! 25 THE COURT: It wouldn't be binding on some tribe that
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2 MR. BARSH: It wouldn't be binding. Precisely. And

3 if a dispute arose, for example, in the Nuwha'ha case, if there

4 were a grave site, for example, and the Samish said under the

5 provisions of the Native American Graves Protection and

6 Repatriation Act we want that protected and we want the bones

7 reburied, and the Upper Skagits, who also claim descent partly

8 through the Nuwha'ha, challenged that and said no, no, those

9 are our bones, those are our bodies, not Samish bodies, then

10 the dispute between the two tribes would have to be

11 independently adjudicated. But the united States at least

12 would be bound by the decision that as far as the U.S. and the

13 Samish are concerned those bones are in Samish territory.

14 So any other Indian tribe that was concerned, if it came

15 into a specific dispute with the Samish involving these

16 findings, would, of course, have the right of any non-party to

17 relitigate the facts. And that's why we don't think that

18 amicus curiae's arguments are really relevant to our work here

19 today.

20 THE COURT: All right. Tell me what you are claiming

21 with respect to damages as a result of the delays in having a

22 final determination. And what it is that you think this Court

23 could or should do?

25 very difficult problem and a very emotional one with the)
24 MR. BARSH: We've given great thought to that. It's a
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EVALUATION OF THE SAMISH TRIBAL ORGANIZATION 
UNDER 25 CFR 83 

INTRODUCTION 

This decision of the Assistant secretary - Indian Affairs (ASIA) is 
an evaluation of the Samish Tribal Organization (STO) under the 
acknowledgment requlations (25 CFR 83). Tt also includes 
supplementary findings concerning the history and status of the 
petitioner, the historical Samish tribe, and the Federal 
acknowledgment process. 

This determination is made under the acknowledgment regulations 
which became effective in 1978. Revised acknowledgment regulations 
became effective March 28, 1994 (59 FR 9280). Petitioners under 
active consideration at the time the revised regulations became 
effective in 1994 were given the option to be considered under the 
revised regulations or the previous regulatio~is . The Samish 
requested to be considered under the 1978 regulations. 

In accordance with sections 83.9 and 83.10 o'f the 1978 regulations, 
this determination will become effective in 60 days of its 
publication in the Federal Resister unless the Secretary of the 
Interior requests that the Assistant Secretary - Indian Affairs 
reconsider her decision. 

ADMINISTRATIVE HISTORY 

A final determination to decline to acknowledge the Samish Tribal 
Organization as a tribe was published in the Federal Resister 
February 5, 1987 (52 FR 3709). The Secretary declined a request 
for reconsideration and the determination became effective May 6, 
1987. In a 1992 decision in Greene v. United States, the court 
vacated the 1987 determination on the grounds that a formal hearing 
had not been given to the petitioner. The court ordered that a new 
hearing be held which conformed to the requirements for a formal 
adjudication under the Adminstrative Procedures Act. 

Under instructions from the court, proceedings before an 
Administrative Law Judge (ALJ) of the Department of Interior's 
Office of Hearings and Appeals began in 1992. A formal hearing 
before the ALJ was held in Seattle, Washington, from August 22 to 
August 30, 1994. The court's instructions required the ALJ to make 
a recommended decision to the ASIA whether the ST0 should be 
acknowledged to exist as an Indian tribe. 

The ALJ issued a recommended decision to acknowledge the Samish 
Tribal Organization. This recommended decision, which was dated 
August 31, 1995, was received by the ASIA on September 11, 1995. 
The parties and amicus curiae had 30 days from the receipt of the 



decision by the ASIA, or until October 11, 1995, to submit comments 
on the ALJ's recommended decision. The procedures established by 
the court provided that a final determination be issued by the ASIA 
within 30 days of receipt of comment. 

BASES OF THIS DECISION 

This decision is based on weighings of evidence and firdings of 
fact by the ALJ in his recommended decision to acknowledge the 
Samish. Only those findings of fact by the ALJ which are 
specifically referred to and accepted here form the basis of this 
decision. Some findings of fact by the ALJ have been rejected as 
clearly erroneous and contrary to evidence and testimony in the 
record. All findings of fact by the ALJ which are inconsistent 
with this report are rejected whether referred to specifically or 
not. This decision makes some supplementary findings of fact which 
are based on the ALJ's findings and our review of the record.' 

The ALJ1s recommended decision interprets some of the provisions of 
the acknowledgment regulations in a wqy that departs from 
precedents or does not rely upon an analysis of precedents. In 
this decision, the Government has rejected the ALJ1s 
interpretations which are contrary to established practice and 
interpretation of the regulations in previous acknowledgment 
decisions. 

The ALJ1s decision upholds the acknowledgment regulations. The 
ALJ1s decision also agreed with the Government's position as to the 
standard of proof to be met in presenting and evaluating evidence 
that the petitioner was a tribe under the criteria in 25 CFR 83.7. 
The ALJ incorporated that portion of the Government's brief dealing 
with standards of proof into his decision and used the Government1 s 
standard in making his decision (recommended decision 3). 

MEMBERSHIP OF THE SAMISH TRIBAL ORGANIZATION 

In order to evaluate the character of a petitioning group, the 
acknowledgment findings require a complete list of the petitioner's 
members. In this case, there are two lists. The membership list 
used for the 1987 administrative decision under 25 CFR 83 will be 
referred to here as the 1986 list. A second list was compiled by 
the Government in 1994, based on several lists provided by the ST0 
in response to a discovery request for an updated membership list, 
and on hearing testimony by the ST0 Secretary which explained the 
lists. This membership list will be referred to as the 1994 list. 

' We have reviewed also and considered the evidence and 
arguments submitted by the Swinomish Tribal Community, Tulalip 
Tribes, and the Upper Skagit Indian Tribe. 



Based on a review of the evidence used by the ALJ to support his 
findings, it is clear that the ALJ relied on the 1986 list for 
purposes of defining the STO. We defer to this decision. This 
finding, therefore, also uses the 1986 list. 

For tribes acknowledged under 25 CFR 83, the acknowledgment roll 
becomes the base roll of the newly acknowledged tribe. The 1986 
list will be used as the base roll of the STO, subject to 
verification that individuals consent to be listed as members. 
This roll cannot be modified to such an extent that the validity of 
the acknowledgment decision becomes questionable. However, 
individuals may be added to the roll who are politically and 
socially part of the tribe and meet its membership requirements. 

Evaluation under 25 CFR Part 83 

INTRODUCTION 

The acknowledgment regulations require that a petitioner must meet 
all seven criteria set forth in section 83.7 to be acknowledged. 
This decision begins with a statement of the three criteria which 
have not been in dispute. Separate evaluations under each of the 
four disputed criteria are then presented. Each evaluation 
describes the main findings by the ALJ which form the basis for the 
evaluation. In addition, each evaluation indicates the findings of 
the ALJ which have been rejected and the supplementary findings 
which have been adopted in relation to the criteria. Appended to 
the decision are additional and more detailed findings by the ALJ 
which also form the basis for this determination. 

CRITERIA FOR ACKNOWLEDGMENT 

To be acknowledged a petitioner must meet all of the criteria for 
acknowledgment in 25 CFR 83.7 of the applicable 1978 regulations. 
These are: 

83.7(a) A statement of facts establishing that the petitioner 
has been identified from historical times until the present on a 
substantially continuous basis, as "American Indian," or 
uaboriginal.v 

83.7 (b) Evidence that a substantial portion of the petitioning 
group inhabits a specific area or lives in a community viewed as 
American Indian and distinct from other populations in the area, 
and that its members are descendants of an Indian tribe which 
historically inhabited a specific area. 

83.7 (c) A statement of facts which establishes that the 
petitioner has maintained tribal political influence or other 



authority over its members as an autonomous entity throughout 
history until the present. 

83.7(d) A copy of the group's present governing document, or 
in the absence of a written document, a statement describing in 
full the.membership criteria and the procedures through which the 
group currently governs its affairs and its members. 

83.7(e) A list of all known current members of the group and 
a copy of each available former list of members based on the 
tribe's own defined criteria. The membership must consist of 
individuals who have established, using evidence acceptable to the 
Secretary, descendancy from a tribe which existed historically or 
from historical tribes which combined and functioned as a s'ingle 
autonomous entity. 

83 .7 ( £1 The membership of the petitioning group is composed 
principally of persons who are not members of any other North 
American Indian tribe. 

83.7(g) The petitioner is npt, nor. are its members, the 
subject of congressional legislation which has expressly terminated 
or forbidden the Federal relationship. 

CRITERIA NOT IN DISPUTE 

In the 1987 determination, vacated by the court, the Samish Tribal 
Organization was found to meet the criteria in 83.7 (d) , (f) and 
(g) . Both parties accepted that those criteria were met by the 
STO. Consequently, they were not at issue in the proceedings 
before the ALJ. We find for purposes of this decision that the ST0 
meets the criteria in 83.7(d), (f) and (g). 

CRITERION A - -  EXTERNAL IDENTIFICATION 
The ALJ' s decision found that " [tl hese findings of fact support the 
positive finding for the Petitioners as to each of the contested 
criteria (emphasis added) (recommended decision 21) . Although 
there was little evidence that there were external identifications 
of the ST0 for substantial periods of time, we defer to this 
finding. The ALJ was apparently persuaded that there had been 
substantially continuous external identification of the petitioner 
as an Indian entity and, therefore, that the ST0 meets the 
criterion in 83.7 (a) . 
We do not, however, find the ALJf s finding 130 to be relevant to 
criterion (a) because it deals with the identification of 
individuals, while criterion (a) requires external identification 
of the srouw's Indian identity. This finding is therefore 
rejected. 



CRITERION B - -  COMMUNITY 

Summary evaluation 

The Samish were parties to the 1855 Treaty of Point Elliot. The 
Samish village at Samish Island was replaced in 1875 by a village 
established at New Guemes. This was maintained until around 1905. 
The Samish' from, or associated with, this village moved to the 
Swinomish and Lummi Reservations. This movement began before 1900 
and continued into the 1920's. After 1905, some Samish from this 
village became part of a small Indian settlement at Ship Harbor, 
which was largely Samish. This settlement persisted until 
approximately 1930. Some other Samish families, descendants of 
marriages with non-Indians, did not move to the reservations. 

The reservation families continued to be somewhat distinct as a 
Samish community even after moving to the reservations, 
notwithstanding their social and political participation in the 
communities which emerged on those reservations. From the late 
19th century to the present, the nonreservation families continued 
in significant contact with the reservation 'families, beyond simply 
being in the same organization, even though they had married non- 
Indians and lived elsewhere. A portion of these reservation and 
non-reservation families comprise the ST0 today. 

Based on these findings, we conclude that the ST0 meets the 
requirements of criterion 83.7 (b) . 

Findinss by the ALJ which have been accepted 

The administrative law judge found in part: 

A certain number of reservation and off reservation Samish 
intended to remain Samish. This core have in accordance with 
the regulations preserved the integrity of the Samish tribe 
(Recommended decision 22). 

There is significant evidence in the record which supports the 
proposition that certain off reservation Samish continued to 
be a part of the Samish community (Recommended decision 21). 

The Cumshelitsha-Whulhoten (sic) family does not live on a 
reservation, but they have continued to participate with the 
families that are not classified as being Indian descendants 
throughout. . . . (Recommended decision 6). 

Additional findings by the ALJ relevant to this criterion are cited 
in the sections of adopted findings included at the end of this 
decision. 



Additional findinss 

These supplemental findings of fact are based on the ALJ1s findings 
concerning the existence of community. They are also based on his 
interpretation of the requirement for autonomy under the 
regulations, as modified in this decision (see discussion under 
crit>grion 83.7 (c) below) . 
1'. The 31 percent of the 1986 ST0 members who are enrolled in a 
recognized tribe also participate socially and politically in those 
reservation communities. Members have filled offices and held 
leadership roles in organizing the tribal governments under the 
Indian Reorganization Act. 

2. The ST0 maintained a 1/8 Samish blood degree membership 
requirement until 1974, when it was changed to lineal descendancy. 
Blood degree was a political issue between the reservation and non- 
reservation family lines in the 1970's. This conflict is evidence 
that the ST0 had made significant distinctions between members and 
non-members and that membership had been based on more than 
descendancy alone. 

3. Members of the non-reservation family lines were identified on 
the 1920 Federal census and on employment registers of the Ship 
Harbor canneries in the 1920's as Indian or part-Indian. This 
evidence supports a finding that they were socially distinct from 
non-Indians. 

4 .  Geographical. dispersion of a group's membership does not 
foreclose tribal existence, but neither does concentration in a 
broadly defined geographical area provide evidence for it. While 
a concentration of many members within, for example, a 50-mile 
radius creates an opportunity for these individuals to interact on 
a regular basis, it is not evidence that such interaction has 
occurred. 

Findinqs by the ALJ which have been reiected 

1. The ALJ1s findings concerning intermarriage, genealogy and 
blood degree from his summary of evidence, p. 9, and findings 154- 
63 and 191-2 in Appendix B of the recommended decision are 
specifically rejected. 

We affirm the interpretation of the regulations, based on past 
decisions, that where the members of a petitioner have only distant 
genealogical relationships with each other, this does not provide 
any evidence for the existence of community. The absence of 
marriages among a group's members over many generations, while not 
necessarily evidence that a community does not exist, makes it 
likely that there were no social ties among members based on 
kinship, unless the contrary can be established using other 



evidence. A relationship as distant as second or fifth cousin 
between two individuals is far too distant to presume, on 
genealogical evidence alone, that a significant social tie exists 
between them. Such a genealogical relationship may provide the 
basis for actual social ties or relationships characteristic of a 
community, but they cannot be presumed to exist without direct 
evidence. 

2. The Department testified that certain portions of the 
membership "with a few exceptions, had little or no knowledge of or 
contact with others in the group, particularly if you filter out 
the possible participation in meetings of the organization." The 
ALJ1s comment on this testimony implied that participation in the 
organization should be considered a valid form of social 
interaction to show that a community exists. This comment is 
specifically rejected (recommended decision 17). We affirm that a 
tribe is more than a voluntary association (see also discussion of 
voluntary organizations under criterion c). 

CRITERION C - -  POLITICAL INFLUENCE 
Summarv Discussion 

The historical Samish tribe as it existed off-reservation until 
after 1900 was centered on a distinct settlement and had well- 
established traditional leaders. The next generation of 
traditional leaders, such as Charlie Edwards and Tommy Bob, moved 
to the reservations. They were influential among the Samish, and 
more generally on the reservations, as spiritual and cultural 
leaders as well as leaders in pursuing hunting and fishing rights. 
They remained active until as late as the 1940's. Charlie Edwards, 
perhaps the most influential person, survived until 1948. 
Contemporary with them were other, off-reservation leaders. These, 
especially Sarsfield Kavanaugh, most active from around 1912 to the 
late 19201s, and Donald McDowell, active from the 1930's to around 
1950, were particularly important in dealing with non-Indian 
institutions on behalf of the Samish. 

After 1951 a formal council was established which has been 
demonstrated to have had significant support of, and contact with, 
the ST0 membership. The council pursued goals which reflected 
significant interests and concerns of the membership. Internal 
conflicts in the 1970's demonstrated the involvement of a broad 
spectrum of the ST0 membership in its political processes. 

We conclude that the ST0 meets the requirements of criterion 
83.7(c). 

Findinss bv the ALJ which have been acce~ted 



The existence of a community with leadership before the end of the 
off-reservation New Guemes settlement in 1905 was not contested in 
the 1987 determination and is accepted here. 

The ALJ has presented several findings concerning political 
leadership and influence after 1905. These findings are adopted 
here. 

The WI,J concluded: 

There is sufficient evidence in the record to show the 
continuation of the Samish tribal functions between 1935 and 
1951. . . . There is oral history of meetings during that 
time and there is documentary evidence. Mary Hanson's [sic] 
testimony supports the proposition that the tribe continued to 
exist as a tribal entity during this period of time. 
Recommended decision 21. 

There are other important reasons to believe that the Samish 
continued to exist as a tribe during this critical period of 
time. There is a continuity of leadership. These leaders who 
emerged from one generation were often followed in succeeding 
generations by their children and grandchildren. They 
continued to maintain influence with the tribe throughout the 
history of the tribe. The Edwards family in particular have 
been leaders since almost the turn of the century and are 
still leaders in the tribal movement. There are other leaders 
such as Sas Kavana~~gh and Don McDowell who demonstrated tribal 
leadership at certain times during the tribe's history. 
Recommended decision 21. 

Although this discussion by the ALJ refers to 1935-51 explicitly, 
the individuals referenced and the statements made in that 
discussion constitute a finding of tribal political leadership for 
a much longer period, from the early 1900's until the present (see 
also the portions of the ALJ1s summary of evidence and 
supplementary findings of fact appended to this decision). 
Further, the statements and findings of fact constitute a finding 
of tribal political leadership which included the nonreservation 
families. This is a finding that the relationship between leaders 
and followers is based on more than simply that the leaders are the 
leaders of a voluntary organization. The ALJ found that the formal 
organization created in 1951 was a revitalization of an existing 
tribe not a newly created organization. 

Discussion of Criterion 83.7(c) 

The most culturally distinct and socially cohesive portion of the 
petitioner's membership is the 31 percent that are enrolled with 
recognized tribes. In the 1987 final determination on the STO, the 
activities of this portion of the ST0 membership was not included 



as evidence for the evaluation under criterion 83.7 (c) because they 
historically have participated socially and politically in the 
recognized tribes. 

The ALJ specifically included the activity of the members of 
recognized tribes in evaluating the STO. For the reasons set forth 
below, we find that the political participation of the petitioner's 
members who are also enrolled in a recognized tribe is valid 
evidence for meeting criterion 83.7(c) in this case. In addition, 
their social cohesion and social and cultural distinction from non- 
Indians is valid evidence for demonstrating that the ST0 meets the 
requirements under 83.7(b) for demonstrating the existence of a 
community. 

Criterion 83.7 (c) requires the demonstration of llautonomousll 
political influence within the petitioning group. The regulations 
define "autonomousM in part as a group having " .  . . its own means 
of making tribal decisions independent of the control of any other 
Indian sovernins entityu (emphasis added) (83.1 (i) ) of the 1978 
regulations) . The provisions of the regulations concerning 
autonomy, and the related language of 83.3(d) excluding 
acknowledgment of "splinter groupsn from recognized tribes, 
reflects the intent of the regulations that they not be used to 
break up an already recognized tribe. HAutonomy" is defined only 
in relation to the governing body of a recognized tribe, not in 
relation to non-Indian political bodies. 

The ALJ found that being "socially and politically integratedM into 
another Indian community is not incompatible with "maintaining a 
distinct Samish identity. " While maintenance of distinct tribal 
identities within a reservation is extremely common, the ALJ argues 
further that, "It is often necessary and always proper for people 
to participate in activities which control their immediate 
environment. However, in doing so, an individual's political 
affiliation is not changed because he or she associates with others 
of another political party (recommended decision 22) . "  

The ALJ's findings, however, could be interpreted to mean that if 
a petitioning group is internally cohesive and is exercising 
political influence within itself, the involvement of its members 
in another Indian political system (one which is part of a 
recognized tribe) would not violate the requirement under 83.7(c) 
that a group be politically autonomous. The ALJ's decision is 
rejected to the extent that it conflicts with the requirement for 
autonomous political process under the regulations. 

However, in the present case, the political participation of a 
minority portion of a petitioner in a recognized tribe does not 
violate the bar to autonomy under 83.7(c) nor the prohibition in 
section 83.3(d) against recognizing "splinter groupsu because a 
minority of the petitioner's membership is involved. Where, as in 
the present case, most of the petitioning group is not maintaining 



a political relationship with a recognized tribe, and the 
petitioner is maintaining internal political processes independent 
of a recognized tribe, the autonomy of these processes is not 
violated by the additional political affiliation of a minority of 
its members. 

The ALJ1s discussion concerning Samish political participation in 
the reservations states in part that "to be a member of a tribe is 
a political affiliation and-it is essentially a matter of intention 
on the part of the individual tribal member (recommended decision 
22). His use of "intentionN here is in the context of his finding 
that this political participation was of necessity and was 
therefore not an indication that political affiliation with the 
Samish had been abandoned. The Department continues to affirm its 
position that an "intentn to be part of the political process of a 
tribe which is not carried out or acted upon is not valid evidence 
for the existence of political influence within a tribe under the 
meaning of the regulations. 

Additional findinqs concerninq criterion c 

These supplemental findings of fact are made based on the ALJ1s 
findings concerning political influence and the interpretation, 
presented above, of the requirement for autonomy under the 
regulations. 

1. The ALJ found that the political participation in the ST0 of 
mpmhnrs enrolled on reservations is valid evidence for political 
influence within the Samish. He also found that a community exists 
and that leadership in a broad sense exists. In the light of these 
findings by the ALJ, conflicts within the ST0 in the 1970's over 
control of the ST0 and over what the blood degree requirement 
should be for membership have the character of political conflicts 
between interest groups or subdivisions within the STO. 

While these conflicts tended to follow reservation-nonreservation 
lines, portions of the non-reservation Cubshelitsha line sided with 
the reservation Indians. Relatively large numbers of individuals 
were involved. This series of conflicts shows the mobilization of 
political interests of large sections of the membership over a 
sustained period. They are thus good evidence of internal 
political processes which support a demonstration of meeting 
criterion 83.7 (c) . 
2. Because the ALJ found that the political participation in the 
ST0 of members enrolled on reservations is valid evidence for 
political influence within the Samish, some of the political issues 
raised by such individuals within the ST0 during the period between 
1951 to present are entitled to some weight as evidence of 
political processes. These issues include fishing rights, whether 
to have a blood degree requirement for membership, cultural 



preservation, obtaining a land base and rejecting per capita 
payment of the Samish claims award. 

Findinqs bv the ALJ which have been reiected 

1. The ALJ's findings concerning-political influence are rejected 
to the extent that they do not differentiate clearly between a 
social club or voluntary organization and a tribe. A tribe is 
significantly more than a voluntary organization and the ALJ1s 
findings are rejected to the extent they imply otherwise. 

To be a tribe there must be more social contact between members, 
and distinction from non-members, than exists in a ,club. 
Precedents in previous acknowledgment decisions as well as in court 
decisions and Federal law underlying the acknowledgment process 
have consistently made this distinction. These precedents were 
cited in the Department's brief but were not commented on or 
analyzed in the ALJ's recommended decision. 

A voluntary organization consists of otherwise unconnected 
individuals who join an organizati.on for 1,imited purposes. Mere 
common participation in a voluntary organization does not in and of 
itself demonstrate that the members of a petitioner have the kind 
of social and political links with each other to form a social and 
political community within the meaning of the acknowledgment 
regulations. 

The petitioner's witness William Sturtevant supported this view, 
test. ifyiny that "One can contrast it [a community1 with more 
temporary groupings of . . . interest groups, groups of people that 
are meeting together, talking to each other for a limited purpose. 
Social clubs or professional society meetings or employees of the 
Bureau of Indian Affairs, or employees of the Smithsonian, in a 
sense those are communities, but not really what either 
anthropologists or the BAR lefinition applies, as I understand it 
[Tr. 401 . I 1  

2. The ALJ found that organizing for specific purposes such as 
government benefits or fishing rights was conclusive evidence that 
the tribe continued to exist and had political influence over its 
members (recommended decision 21) . We reject the ALJ1s conclusion 
here and elsewhere in his decision to the extent that the ALJ has 
found that the creation of an organization for specific purposes in 
itself demonstrates political influence or internal tribal 
political processes under the regulations. Consistent with the 
regulations and their intent, as well as previous acknowledgment 
decisions, there must be evidence that these purposes reflect the 
needs and desires of the membership which have been communicated to 
the leadership. 



A voluntary organization can represent, or claim to represent, the 
interests of a large body of individuals without the individuals 
represented having significant interest in, or even knowledge 
about, what the council is doing. Such interest and knowledge is 
crucial to distinguish between a voluntary organization and a 
tribe. 

.+' 

3,. The &J's summary of evidence (recommended decision 21) cites 
the STOrs opening of an office, holding classes, running cultural 
programs and a museum and obtaining Federal grants. Operation of 
programs and obtaining grants are not in themselves evidence of 
political influence within the meaning of the regulations. 

CRITERION E - -  ANCESTRY FROM THE HISTORICAL TRIBE 
Introduction 

The ST0 membership consists of individuals with ancestry from the 
historical Samish tribe and from other, non-Samish Indian families 
which historically became incorpora.ted into.the Samish tribe. This 
decision makes supplementary findings, based on the ALJ1s findings, 
concerning the status of several family lines with ancestry from 
the Noowhaha tribe but not from the Samish tribe. A supplementary 
finding has also been made concerning a family line whose ancestry 
as Samish had not been clearly established. 

Additional findins concernins the Noowhaha 

The ALJ found that the Samish tribe as it existed in 1926 was a 
tribal political unit. The Noowhaha in the present ST0 are 
descendants of specific Noowhaha families--Blackinton, Wooten and 
Barkhousen--which were members in 1926. Under the precedents for 
interpreting the acknowledgment regulations, when individual 
families from other tribes have become incorporated historically 
into a tribe, their ancestry qualifies as ancestry from the 
historical tribe. Therefore ancestry from the Blackinton, Wooten, 
and Barkhousen family lines qualifies as descent from the 
historical Samish tribe. 

Rejected findinq concernins the Noowhaha 

The &Jr s finding that the Noowhaha and the Samish combined in pre- 
treaty times is rejected (recommended decision 22) . A review of 
the specific findings of fact in the recommended decision (findings 
63 and 67), the testimony of the plaintiff's witnesses, and their 
writings, which form part of the administrative record of this 
case, reveals that by ~combined~ these individuals meant that the 
two tribes formed an alliance in pre-treaty times (cited in Def. 
Brief 149). The Department has never objected to this characteri- 



zation of the relationship between the two tribes in pre-treaty 
times. However, a political alliance does not meet the require- 
ments of criterion 83.7(e) for descent from a historical tribe or 
from tribes which "combined into a sinqle autonomous wolitical 
unitu (emphasis added) . 
In addition, the Federal district court in United States v. 
Washinston, No. 9213, Subproceeding 89-3 (W. D. Wash) (Shellfish) 
held that the present Upper Skagit Tribe is the successor to the 
historical Noowhaha. The district court made specific findings 
concerning the incorporation of Noowhaha into the Upper Skagit. 
These findings are consistent with the Department's previous 
findings concerning the Noowhaha which were that many Noowhaha 
joined the Upper Skagit Tribe and that the Upper Skagit had been 
considered to represent the Noowhaha in the past, although some 
Noowhaha families moved to the Swinomish and Lummi Reservations 
(ASIA 1982a, 1982b, 1987). The Department reaffirms that the 
present Upper Skagit Tribe is the successor to the historical 
Noowhaha. 

Previously, the Indian Claims Commission, in its March 11, 1958, 
opinion concerning the claim of the Samish in Docket 261, rejected 
the Samish's contention there was a merger between the Samish and 
the Noowhaha tribe at the time of the Point Elliott treaty of 1855 
(Indian Claims Commission 1958). 

Additional Findins concernins Ouacadum Wood familv 

Based on the A L J '  s supplementary finding number 198, we conclude 
that the Quacadum-Wood family line, classified by the Department as 
only of Snohomish Indian ancestry in previous decisions, also had 
Samish ancestry. 

The following portions of finding 198 are accepted. 

The Snohomish portion of the Tribe's membership consists of 
only one family line, descendants of Mary Quacadum Wood. 

In 1926, however, her [Mary Quacadum Wood's] daughter applied 
for membership in the Samish Tribe, and claimed that Mary Wood 
was Samish (TR:437; Exhibit D-7) . 
Furthermore Dr. Hajda testified that Mary Wood's line "have 
been associated for a long time with the Samish," at least 
since the 1920s (TR:811) . 

The balance of this finding is rejected. 

Evaluation under the Criterion 



The 1986 membership of the ST0 consisted of 61 percent who have 
Indian ancestry from the Samish tribe and 19 percent who have 
ancestry from Noowhaha families which historically became 
incorporated into the Samish tribe. The remaining members had 
Indian ancestry from other tribes. Thus, 80 percent of the 1986 
members were descendants of the- historical Samish tribe. We 
conclude, therefore, that the ST0 meets the requirements of 
criterion 83.7 (e) . 

SUMMARY EVALUATION OF THE ST0 UNDER 25 CFR 83 

The Samish Tribal Organization meets the requirements of each of 
the seven criteria in section 83.7 of the 1978 acknowledgment 
regulations. Therefore the ST0 meets the requirements to be 
acknowledged as a tribe. 



Additional Findinss and Rejected Findinss 

These additional findings form part of this decision. 

The Historical Distribution of Samish 

The Swinomish Tribe intervened in U.S. v. Washinston as the 
successor to its four constituent band, Samish, Swinomish, Lower 
Skagit and Kikiallus. The court ruled in its favor, finding that 
"The intervenor Swinomish Indian Tribal Community is the present- 
day entity which, with respect to the matters that are the subject 
of this litigation, is a political successor in interest to certain 
tribes and bands and groups of Indians which were parties to the 
Treaty of Point Elliott, 12 Stat. 927 (459 F. Supp. 1020 (1978)). 

The Samish are one of four constituent tribes of the Swinomish 
Tribal Community, a recognized tribe (Upchurch 1936). The Samish, 
who maintained a village off-reservation during the 19th century, 
abandoned that village around the 'turn of the century. Some had 
moved to the Swinomish Reservation before that time, and others 
moved early in the 20th century. A few remained off -reservation at 
Ship Harbor until as late as 1930. Most of the Samish, including 
some historically incorporated Noowhaha families, went to the 
Swinomish Reservation. A smaller number went to the Lummi 
Reservation. A major component of the Samish at Lummi, the Cagey 
fam i 1-y, original-ly hat3 gone to the Swinomi sh reservation and 
participated in that reservation's government. Only later did the 
Cageys move to the Lummi Reservation. A few families who descended 
from the Samish married non-Indians at an early date and did not go 
either to New Guemes or to any reservation. The descendants of the 
latter represent the majority of the 1986 ST0 membership. 

The leadership of the historic Samish tribe almost exclusively went 
to the Swinomish reservation. The leadership of the ST0 has 
historically included some of these leaders and individuals 
descended from those families, particularly the Edwards and 
Whulholten families. 

The primary ST0 family lines from the reservations since 1951 have 
consisted of the Cagey, Whulholten, Underwood (Canadian Reserve 
members) and Tom (of Noowhaha descent) lines and part of the 
Edwards line. Most of the descendants of the Samish families who 
became part of the Swinomish and Lummi Reservations and those who 
joined Canadian Reserves identify as Samish. However, they are not 
members of the ST0 and have not appeared on any lists of members of 
the ST0 compiled from 1951 to the present. 

The present-day membership includes only part of the Edwards 
descendants, a key family in the Samish leadership. Descendants of 



the leaders from the Edwards family who are not members of the STO, 
but identify as Samish, are prominent today in the Swinomish 
Tribe's governing body. There are few living descendants of the 
Whulholten leadership line, and almost none are in the STO. 
Several reservation Samish family lines, which had individuals 
listed as members in 1926, now have no, or almost no, 
representation in the STO. ~ h e s e  are the George, Paul, Stone and 
Jefferson families, which are part of the Lummi and Swinomish 
tribes. 

Reiected findinss concernins Reservation Samish 

The ALJ1s findings are rejected to the extent that they conclude 
that all members of recognized tribes who are of Samish ancestry 
and who have a Samish identity are members of the STO. The ALJ 
states that the four Swinomish reservation members of llSamish 
ancestryN who testified stated that they considered themselves 
Swinomish. The ALJ further states that these are "in opposition to 
the numerous members of the Samish tribe who live on reservations 
who consider themselves still to be Samish," 

This contradicts the evidence in the record of this case as well as 
the testimony. The Samish individuals from Swinomish who testified 
clearly identified themselves as Samish but not members of STO. 
Further, the plaintiff has admitted that there are such individ- 
uals, holding only that certain reservation families remained 
distinct. 

Further, the ALJ1s overall finding of tribal continuity is flawed 
because it does not recognize that there are reservation Indians 
who are of Samish descent and identify as Samish but are not 
members of the STO. There is no statement or analysis of this 
significant point in the ALJ1s recommended decision. 

Previous Federal Recosnition of the Samish 

The Samish have not been federally recognized as a separate and 
distinct tribe since the early 19001s, when the core of the tribe 
moved to the reservations. The court in Greene rejected the 
contention that the Samish petitioner was a recognized tribe until 
the 1970's in its decision of February 25, 1992. The court stated 
that "The evidence, when viewed in the light most favorable to the 
defendants, is not sufficient to establish that the BIA treated the 
Samish as a recognized tribe" (Order, p. 12) . The testimony of the 
long-time ST0 Secretary Mary Hansen at the hearing concerning the 
Samish clearly identified them as unrecognized in the 1950's (TR 
1038) . The ALJ1s supplementary finding 110 is rejected, as are all 
other findings to the extent that they imply that the Samish 
petitioner was a recognized tribe until the 1970's. 



Nature and Purpose of the sovernmentts research 

A petitioner for acknowledgment under 25 CFR 83 has the burden to 
demonstrate through credible research that it meets all of the 
criteria in 83.7. Under section 83.6 (d) , "The Department shall not 
be responsible for the actual research on behalf of the 
petitioner." 

The role of the Government's researchers who prepare recommended 
findings for the Assistant Secretary - Indian Affairs is that of 
evaluators who review the petitioner's research. The Government is 
not the primary researcher, though it may do supplementary research 
where necessary to complete its evaluation (see 25 CFR 83.9 (a) ) . 
The Department's findings are thus based on research materials 
submitted by the petitioner, as supplemented and evaluated by its 
own research. 

The comments and findings of the ALJ concerning this Department's 
research and the role of that research under 25 CFR 83 are based on 
an apparent misunderstanding of the role of this Department in the 
administrative process of acknowledgment. ' The ALJts discussion, 
summary of evidence, and findings on these subjects are rejected as 
not an accurate description of the nature and purpose of the 
Department's research. The rejected findings specifically include 
those where the Department's research is discussed on pages 7-8, 
13, and 17 of the ALJts discussion of evidence. 



Accepted ALJ Findings on Nature of the ST0 

I. Findings from the Summary of Evidence in the Recommended 
Decision 

Introduction 

The following portions of the summary of evidence in the ALJ1s 
decision (recommended decision 4-18) are accepted and form part of 
the basis for this decision. Those portions not cited here or 
earlier in this decision are rejected as contrary to testimony and 
evidence in the record or contrary to established practice and 
interpretation of the regulations in previous a6knowledgment 
decisions. 

Excerpt 

She [Yvonne Hajda] said the first generation or two following 
the treaty thought they [the Samish] would get a reservation of 
their own, but they never did. (Tr. 815) . Some of the Samish moved 
to the Lummi reservation and others stayed off the reservation. 
Ibid. The off-reservation Samish continued to interact with those 
on the reservation by supporting each other, including pooling 
income and food. (Tr. 819-820). The off-reservation Samish tried 
to continue with their traditional Indian lifestyle of hunting and 
gathering, but this was made increasingly difficult because of 
white encroachment on what had been their lands. (Tr. 818). 

Movmg up to sometime around the turn of the century, Dr. 
Hajda testified that the Samish had an off-reservation village on 
Guemes Island (New Guemes Village). (Tr. 821). The village served 
as a religious center for the Samish, because it was the only place 
in the area where whites did not interfere with the holding of 
winter dances. (Tr. 822) . The village also "served as a kind of 
refuge, refugee camp . . . for Indians from other areas who were 
being driven off" with the Samish acting as host. Ibid. "It was 
a Samish house. Ibid. 

The balance of this finding is rejected. 

Dr. Hajda stated that after the break-up of the village, among 
the places the Samish moved to included the Swinomish reservation, 
Anacortes and Ship Harbor. (Tr. 825) . Some Samish lived at Ship 
Harbor seasonally and some lived there year-round. (Tr. 827) . Ship 
Harbor had two canneries that made substantial employment of Samish 
people. (Tr. 825-826) . The Samish cannery employees formed two 
baseball teams. (Tr. 828) . At Ship Harbor, the Samish conducted 
religious activities. Ibid. 

According to Dr. Hajda, the Samish held political meetings 
during the early part of this century, including a meeting at New 



Guemes Village where 200 or so people attended, and meetings in 
1912 or 1913. (Tr. 828-829). "(T)here certainly was organization 
during that time." (Tr. 829-830). She said the Samish also 
participated as a tribe in meetings of the Northwest Federation of 
Indians. (Tr. 829-831) . There were numerous meetings of Samish 
people in 1926-27. Apparently they were in response to legislation 
passed at about that time permitting Indians to sue the government 
for not fulfilling treaty rights. (Tr. 832). 

Moving to the time of the Depression, the Samish participated 
politically by taking a straw poll among its members about whether 
to support the Indian Reorganization Act. (Tr. 837-838). The 
Samish also played a roll (sic) in the northwestern Washington 
region during the Depression in preserving the winter dance 
religion. (Tr. 839) . 

Moving to the time of World War 11, the witness testified that 
the war made it difficult to meet because of gas rationing, men 
being called away for military service and people leaving the 
region for war-related employment. (Tr. 840) . Nevertheless, "we 
have oral testimony that people continued) ,to meet and to discuss 
the things that they had been discussing. Providing people.with 
what needed to be provided, giving help to people, the usual - -  
(those) kinds of things. Concerned with fishing and land rights. 
The same things that had been there all along." (Tr. 841). She 
said there is also a written letter that provides evidence that a 
Samish council meeting was held in 1942. (Tr. 859-860). 

t l i  1951, r;he Samish organized formally by adopting a tribal 
coristitution, Dr. Hajda said. (Tr. 1951) (sic) 2 .  Following the 
adoption, they pursued such concerns as health, social justice and 
employment, as well as fishing rights. (Tr. 844). Also during the 
1950s, the Samish participated as a tribe in working with other 
Indian tribes to fight federal termination of Indian benefits. (Tr. 
8A5) . 

The Cumshelitsa-Whulhoten (sic) family does not live on a 
reservation, but they have continued to participate with the 
families that are not classified as being Indian descendants 
throughout - - -  from the beginning. (Tr. 862). 

In her testimony, Dr. Hajda concluded that the Samish who live 
on the Swinomish and Lummi reservations have the capacity to 
maintain their Samish identity, despite their participation in the 
affairs of the reservations. 

"1 think that many of them managed to have office or whatever 
it was at Swinomish or Lummi, and continued to be Samish and to 

The correct reference is page 842 of the transcript. 

19 



participate as Samish. It's not an unusual thing. If you look at 
the United States in general, I know of a great many Indian men who 
vote as United States citizens. It's not either/or. They serve in 
the armed forces with great pride, many Indian men are proud of 
this. It doesn't seem to make them less Indian to have done so. 
So I find it difficult to think that it's an either/or choice . . .  
(P)eople who live on reservations may well maintain another 
identity, as well. It's not uncommom." (Tr. 867-868). 

In her testimony, Dr. Hajda also provided examples of Samish 
leaders : 

During the era of the New Guemes village, the Whulholten 
brothers provided economic leadership by running a fishery. (Tr. 
823). Billy Edwards served as a Samish spiritual leader during 
this era. (Tr. 823-824). While Samish were living at the Ship 
Harbor community, Charlie Edwards served as a kind of labor boss in 
rounding up Samish people to work at the local canneries. (Tr. 
827). Sas Kavanaugh played a leadership role in organizing Samish 
meetings around 1912-13. (Tr. 830) . During the Depression era, Don 
McDowell served a leadership role for the Samish, including helping 
people fill out forms for governmental assistance. (Tr. 837). 
Following World War 11, Alfred Edwards emerged as a Samish leader, 
serving as president of the new Samish organization. (Tr. 843) . 
With the establishment of a formal Samish council, it has taken a 
leadership role, including the mobilization of resources. (Tr. 
860). 

Petitloner-s' witness, Dr. Wayne Suttles is a professor 
emeritus of anthropology and linguistics at Portland State 
University. (He retired in 1984.) Dr. Suttles has conducted 
extensive field research with the Coast Samish [sic] [Salish] Indian 
people of northwest Washington and British Columbia, including the 
Samish. Some of the research was basis of his Ph.D. dissertation 
completed in 1951. 

Dr. Suttles testified about Salish and Samish historical 
culture, including intermarriage among tribes and with white 
settlers. He said the Salish people, including the Samish, had a 
tradition against marrying close relatives (up to fourth cousins). 
(Tr. 165) . The tradition included marrying outside one1 s tribe for 
economic and security reasons. (Tr. 165-167). 

I1(T)he reasons for this are that a marriage started a series 
of exchanges of foods and foods for wealth, and shared access of 
resources between the families marrying." (Tr. 165). 

I1(T)his advantage of marrying out, not only did it start 
exchanges, but there were political advantages. If you had inlaws 
somewhere else, you're less likely to be attacked by those people.I1 
(Tr. 166). 



The Salish Indians also intermarried with white settlers when 
they showed up in the early part of the 19th century and recognized 
them as in-laws, Dr. Suttles said. (Tr. 179-1821 . Intermarriage 
with whites dropped off after more white women came into the area 
and expressed prejudice against Indian women and white settlers 
married to them, he said. (Tr. 235). 

Even with the intermarriage among tribes, specific tribal 
identity was maintained, Dr. Suttles said. (Tr. 202). The various 
tribes "were part of a social network that extended pretty much 
indefinitely . . . Samish had ties with the Swinomish and Skagit, 
Skagit had ties with the Snonomish, the Snonomish had ties with the 
Duwasmish, (and) so on . . .  It was a kind of social continuum 
through marriage, a biological continuum because of kinship 
relations. But each of the units that was in that had a real 
identity, real existence. " (Tr. 202) . 

"Sometimes people have said, well now, you're saying this was 
a continuum. Doesn't that mean that these local groups, tribes, 
whatever you call them, don't really exist? And I say no, this is 
not this kind of homogeneous continuum where you can't find any 
units within it. It is a network, and - - -  well to use a metaphor, 
I think we can say that each of these local groups was a knot in 
the network. The network wouldn't exist without knots. " (Tr. 202) . 

According to Dr. Suttles, evidence that the Salish people did 
not act as a homoqenous tribe, but instead as a network of related 
specific tribes, include the existence of property rights among the 
Lrihes (Tr. 203); the hosting of intergroup gatherings (dances and 
potlaches) where one tribe was considered hosts and the other (s) 
guests (Tr . 199) ; and the existence of separate languages. ( ~ r  . 
161). 

Dr. Suttles also testified about differences between the 
Samish and Noowhaha tribes: They spoke different languages. (Tr. 
205). The Samish [sic] considered to be of higher status than 
Noowhaha. (Tr. 212). 

Dr. Suttles also testified about the role of leaders in Salish 
culture. The Salish did not have head chiefs, he said. (Tr. 213). 
White settlers tried to force the concept onto them, he said. (Tr. 
213-214). While there were no head chiefs, people took leadership 
roles by virtue of wealth, including ownership of property useful 
for hunting and fishing, and skills. (Tr. 214216). 

Dr. Suttles also testified about what distinguishes 
contemporary Coast Salish Indians from other people in northwestern 
Washington today. He said the differences include preservation of 
traditional ceremonies, including the winter dance (Tr. 223); 
participation in the Shaker Indian church (Tr. 223) ; pride about 
Indian ancestry (Tr. 224); and the wide recognition of kinship 
ties. (Tr. 224) . 



Petitioners" witness, Ms. Mary Hansen, a Samish, test if ied 
about whether the Samish have acted continuously as a community 
during her lifetime. 

Ms. Hansen recalled meetings of Samish people during the 
1930s. (Tr. 1029). Also during the 30s, the Samish people looked 
af ter one another by providing food and other support to the needy. 
(Tr. 1032). 

This looking after one another continued during World War 11, 
Ms. Hansen said. (Tr. 1032-33). The Samish also held formal 
political meetings and social gatherings during the war years. (Tr. 
1033) . 

Moving up to the 1950s, Ms. Hansen was involved in the Samish 
establishing a formal tribal organization in 1951. Ibid. She said 
the formal council was in response to passage of the Indian Claims 
Act, but other concerns, including concerns about sick and hungry 
members of the community, were also brought up in organization 
meetings. (Tr. 1034). Samish were also concerned about fishing 
rights during this time and the ppssible termination of federal 
benefits to Indians, including closing a local hospital. (Tr. 1037- 
39). She said correspondence was sent to the Samish membership to 
keep them apprised of the activities of the council. (Tr. 1039-40). 

Also in the 1950s, Samish regularly were together at funerals, 
which were important occasions for exchanging information and 
getting caught up on each other. (Tr. 1036) . Also in that decade, 
the Samish council provided $75 to Mrs. Lyons, a tribe member, 
after her house burned down. Ibid. 

In the 1960s, the Samish made an unsuccessful effort to take 
over the extinct Ozette reservation. (Tr. 1040). Obtaining a land 
base is an important issue for the Samish and a Samish land 
acquisition committee was formed two years ago. (Tr. 1041). 

Regarding activities on the Lummi and Swinomish reservations 
over the years, the Samish have held gatherings as Samish, Ms. 
Hansen said. (Tr. 1055-56). 

Ms. Hansen also testified about Samish leaders. She said Mr. 
Cagey, Albert Edwards and Sas Kavanaugh were leaders during the 
1930s. (Tr. 1030). According to her testimony, during the 1950s, 
Wayne Kavanaugh, Alfred Edwards and herself were among the people 
on the Intertribal Council, which was fighting against the 
termination of federal benefits to Indians, including the closing 
of a local hospital. (Tr. 1038) . 

Obtaining federal recognition is important, but it's not the 
sole concern of the Samish, Ms. Hansen testified. 



The Defendants (sic) witness, Holly Reckord, is chief of the 
Branch of Acknowledgement and Research of Indian Tribes (sic) for 
the Bureau of Indian Affairs. 

According to Ms. Reckord, the criteria regarding exercising of 
political authority does not mean legal authority. 

I" 

"We're not looking for a governmental kind of political 
authority. We're basically looking for people making decisions and 
having them stick. 

For example, the group owns a cemetery. Somebody wants to 
bury their father-in-law there who is not a member of the group. 
Who do they go to, who makes the decision, does the decision stick. 
That would be the kind of political activity that we're really 
looking for., , (Tr. 275) . 

She said that proof of interaction is the key to meeting 
criterion number two. 

I think what we are looking for in our regulations, and 
the way we have applied them, is for interaction . . .  (Petitioners) 
can show this in any number of ways. They can show this by showing 
us that they are doing things together. They are perhaps marrying 
each other, they are burying each other, they meet together. And 
also informal kinds of social relationships. They seem to know 
each other, they gossip about each other, they know what their 
relatives are doing, they know how they're related . . . Whatever 
they car, show US that shows they have continued to interact, and 
that they are in some way separate from the surrounding community." 
(Tr. 266-267) . 

The Defendant's witness, Dr. James Paredes, is professor of 
anthropology at Florida State University. He has conducted 
extensive study of American Indians while as a professor and as a 
graduate student, including Chippewa, Oneida, Poarch Creek and the 
Machis Lower Alabama Creek Indian. He helped prepare a history of 
Poarch Creek to support its case for federal recognition. He also 
was on an Association of American Indian Affairs committee to 
develop a program to help unrecognized Indian groups seek federal 
recognition. (Tr. 276-283). 

In his testimony, Dr. Paredes concluded that kinship ties play 
an important role in maintaining Indian communities. 

"In Indian communities, kinship is especially important, given 
that for so many, quote, 'traditional Indian cultures,' the 
political, religious and economic life was predicated upon various 
kinds of kinship structures . . . American Indians, by virtue of 
being insulated, in increasingly insular communities, with 
prolonged patterns of intermarriage, kinship . . .  continues to be an 



important basis for the integration of that community, and for 
deciding who belongs and who doesn't belong." (Tr. 298-299). 

Cutmarriage, that is the marriage between people of Indian 
descent and those of no Indian descent, serves to weaken kinship 
ties between Indians, Dr. Paredes concluded. 

"Outmarriage, in the case of Indian communities, obviously has 
occurred since the days of Jon Rolfe and Pocahontas . . . But in any 
kind of small isolated community, marriage tends to be a very 
effective glue in keeping people obligated to e ~ c h  other . . . At the 
simplest level, outmarriage means that one has their primary, 
secondary and tertiary kinship loyalties divided between two kinds 
of communities . . . (w) heras inmarriage reinforces your existing kin 
ties . . . " (Tr. 300-301). 

Dr. Paredes also concluded that keeping a common locality 
plays an important role in maintaining Indian communities, as well 
as other kinds of communities. (Tr. 297-298). 

Ms. Patricia Simmons is an employee of the Branch of Tribal 
Relations for the Bureau of 1ndian'~ffairs: 

Ms. Simmons testified for the Defendants that, starting in the 
mid 1960s, the branch prepared lists of Indian tribal organizations 
that the federal government has had dealings with. (Tr. 347) . They 
were not intended to be lists of federally recognized tribes as 
such, she said. (Tr. 348). 

Ms. Judy Flores is enrollment clerk for the Swinomish tribe. 

She testified that, of Swinomish tribal members, 421 people, 
or about 72 percent of the tribe, live either on the reservation 
or in towns close by. (Tr. 765) . 

The Defendant's chief witness, Dr. George Roth is a cultural 
anthropologist with the Branch of Acknowledgement and Research of 
the Bureau of Indian Affairs. His qualifications as an expert 
include a Ph.D. degree in cultural anthropology with his 
dissertation based on a study of the Colorado River Indian and 
Chemehuevi Valley reservations. During his 16-year tenure with 
the branch, he has been the lead researcher on 13 petitions from 
groups of people claiming Indian descent seeking federal 
recognition as tribes. (Tr. 569) . 

" (0)ur basic conclusion [concerning the Swinomish 
Reservation] was that over a period of time, the reservation 
became increasingly a real social unit unto itself, as opposed to 
simply a place where a variety of people with a variety of 
connections were living," Dr. Roth said. (Tr. 592-593). 



Other evidence is the Ph.D. dissertation of Natalie Roberts 
at the University of Washington based on field study at the 
Swinomish reservation, Dr. Roth said. 

"Her primary thesis is that over a period of time, the 
Swinomish reservation evolved into a community of its own. There 
are a number of informal and semi-formal social institutions and 
clubs and things which have grown up starting around 1920, and 
continuing to the present, so that the tribe has become socially 
integrated as wellas politically integrated," he said. (Tr. 599- 
600). 

Dr. Roth indicated that the people of Samish descent living 
on the Lummi reservation are integrated into that reservation. 
He said evidence shows that Sammish (sic) people have 
consistently served in the Lummi tribal government since 1959. 
(Tr. 624-625) . 



11. Factual Findings from Appendix B of the ALJ's Decision 

Appendix B of the ALJts decision contains additional findings 
fact. The appendix states that "The findings set out below which 
are adopted principally from the Petitioners brief with 
modifications constitute additional Findings of Fact in this case 
and are incorporated by reference into this opinion." 

The following portions of the appendix are accepted and form part 
of the basis for this decision. Those portions not cited here or 
earlier in this decision are rejected as contrary to testimony 
and evidence in the record or contrary to. established practice 
and interpretation of the regulations in previous acknowledgment 
decisions. 

Subject headings have been added and findings reorganized under 
them for clarity. The numbers are those appearing in the ALJts 
decision. The numbers in the ALJ's decision were not 
consecutive, reflecting the latter's selection from the 
petitioner's proposed findings. Each numbered finding is 
complete here unless a notation is made that part of the language 
has been rejected. 

Findinss re Traditional Culture and 19th Centurv Historv 

44. In his direct testimony, Dr. Suttles provided an 
overview uf  the aboriglrial Coast Salish peoples, who included the 
Samish. He referred to the Salish family of languages, which 
were mainly spoken by peoples who inhabited the Pacific Coast of 
Washington State near Grays Harbor, as well as the coastlines of 
Puget Sound and Georgia Strait, generally near the present-day 
cities of Seattle and Vancouver, Canada (TR:161). Samish was one 
of these Salish languages, and was spoken by the people living i~ 
the southeast quadrant of the San Juan Islands, and mainland to 
the east of the Islands (TR:162). 

45. Dr. Suttles succinctly described Coast Salish social 
organization in the following terms: 

The social units were, small to large, the family 
[and] the household. The house itself occupied during the 
winter was a large wooden structure made of posts and beams 
holding wall planks tied to them, and with roof planks laid 
upon them. Each house was divided into a number of 
sections, and each section was occupied by a family. Some 
heirarchy [sic], but sharing a lot with other members of the 
household. 

(TR:162-163). Villages consisted of one of more houses, and 
villages themselves were often grouped into larger linguistic and 
territorial divisions, which were usually referred to as "tribes" 



(TR:163). There was an upper class or elite in each house, as 
well as slaves, who were typically the descendants of war 
captives (TR:164) . 

46. Unlike Indians in most other parts of North America, 
Coast Salish reckoned descent from important ancestors on both 
their mother's side and father's side, with the result that all 
kinship groups overlapped (TR:163-164). A single family would 
typically have roots in more than one village or geographic area 
(TR:164, TR:166). By custom, I1you had to marry somebody you 
weren't closely related to, or [at] least people didn't know you 
were closely related," and closeness in this instance meant the 
fourth degree or fifth descending generation (TR:165). Thus "the 
ideal thing was to seek some non-relative.of a family of about 
equal status in some other place. And maybe even the more 
distant the better" (TR:165). Marriages were generally arranged, 
especially among high-status families (TR:165). 

47. Long-distance marriages served an economic function, 
because each marriage resulted in a series of exchanges of 
wealth, enabling houses to share in the resources harvested over 
a very large geographic area (TR:165-166, TR:169-170). They also 
served a political function since "If you had in-laws somewhere 
else, you're less likely to be attacked by those peoples," which 
was a distinct advantage in a region where raids and fighting 
were quite common (TR:166). Dr. Suttles noted that his study of 
the Lummi revealed that, collectively, they had managed to 
arrange marriages with all of the tribes surrounding them 
i 1 T R : ~ G G )  Differences of language were not an obstacle to this 
kind of strategic intermarriage, and several languages might be 
spoken in the same house (TR:190) . 

53. According to Dr. Suttles, there was no formal system of 
chiefs or principal leaders among the aboriginal Coast Salish. 
Every family had its own leader, and the wealthier men in the 
village were particularly important and influential because they 
could give feasts (TR:213-215). There were also special-purpose 
leaders, whose influence was based on the ownership of some 
expensive technology'(such as a deer net or fish weir) or on 

54. In the 1820s, the Hudsons Bay Company tried to 
encourage some men to assume a more formal role as chiefs; in the 
1850s, similarly, U.S. officials tried to identify a small number - .  
of "head chiefs" for treaty purposes (TR:214). ~hese efforts did 
not displace aboriginal patterns of flexible, informal and 
~~ecial~function leadership, however. 

55. Among Coast Salish, intermarriage with non-Indians 
began as soon as the Hudson Bay Company established its trading 
post at Fort Langley in the 1820s (TR:179-180). The Bay Company 
"discovered it was good to form alliances with the local peopleu 
this way, Dr. Suttles observed, "And the local people were very 



eager to form these alliancesn as well (TR:180). To illustrate 
this point, he gave two examples of white in-laws helping protect 
their Samish relatives from encroaching settlers (TR:180-181). 
Marriages with non-Indians occurred Ifeverywhere" among Coast 
Salish peoples, but Dr. Suttles was not aware of any statistical 
data on its precise extent (TR:238-239). 

59. Dr. Suttles did not think that the establishment 
of reservations put an end to traditional patterns of long- 
distance marriage, but that Indians, mobility was.reduced. Many 
received individual allotments of land on particular 

- 

reservations, for example, and they were likely to remain where 
their land was and identify with that place (TR:191). It was his 
impression that mobility, long-distance marriage and marriages 
with non-Indians continued to be more frequent among those 
Indians who did not move to reservations (TR:192). At the same 
time, sharing food from different parts of the region was still 
common among Coast Salish people both on and off-reservation 

60. Dr. Suttles described the aboriginal territory of the 
Samish as having been bounded by the southeast tip of San Juan 
Island, Deception Pass, Padilla Bay, Samish Bay, Chuckanut Bay, 
and the northern end of Lopez Island (TR:192-193, Exhibit J-1) . 
During the earliest period of contact (in the early 1800s) there 
were villages on the south shore of Guemes Island, at March's 
Point on Fidalgo Bay and on Samish Island (TR:193-194). As a 
result of epidemics and raids by northern Indians, all of the 
Sarnish appear to have concentrated in one village on Samish 
Island by Treaty time, which is to say the 1850s (TR:194-195). 

68. According to Dr. Hajda, the Samish believed that they 
were going to obtain their own reservation under the treaty 
(TR: 815) . After the treaty, the Samish were told to go the the 
Lummi Indian Reservation, but by the 1860s only about one-third 
of them were still living there, though others continued to come 
there occasionally to collect their Treaty annuities (TR:212, 
TR:815). "It seemed pretty clear that they didn't think they 
were going to get what they thought was theirs," and resisted 
limitations on their freedom of movement, as well as efforts to 
convert them to Christianity (TR:242, TR:815). 

69. Dr. Hajda explained that Indian life on 19th-century 
reservations was controlled by U.S. Indian Agents, and 
traditional ceremonies were forbidden after 1884 (TR:816). 
Treaty annuities were often delivered late; "you might be 
hungry, you might not have enough land to support yourself" (TR: 
816). Survival offreservation was also difficult, but for 
different reasons. White settlers tried to drive Indians from 
the land; the Samish living on Samish Island moved to Guemes 
Island after Dan Dingwall, a local storekeeper, shot one of them 
(TR:817). Indians on the reservations were encouraged to farm, 



although the land was not really suitable for agriculture, while 
Indians living offreservation found it increasingly difficult to 
fish or hunt, and increasingly went to work for whites as loggers 
and hop-pickers (TR:818). For instance, Annie Lyons tried to 
support herself by digging and selling shellfish, but after local 
whites accused her of stealing oysters and "gave her a bad time," 
she parried a man from the Swinomish Reservation and moved there 
(TR': 819) . 

72. By 1876, conflicts with local settlers on Samish 
Island persuaded the Samish there to the west side of Guemes 
Island, where they built a single longhouse (TR:195, TR:242; the 
"New Guemes" house or village) . 

73. Dr. Hajda characterized the New Guemes Island house as 
a kind of "refuge" for Samish families that were being driven off 
their lands by white settlers (TR:805). Two men took the 
initiative of acquiring the house site--Bob Edwards, who was of 
Samish and Noowhaha ancestry, and Citizen Sam, step-nephew to 
Whulholten, who was Samish (TR:805). The New Guemes house also 
became a kind of refugee camp for families from other areas who 
were being driven off their 1ands;'they apear to have built 
smaller houses near the Samish longhouse (TR:822). 

74. Nine different families lived together in the Guemes 
Island house in 1880 (TR:195, Exhibit P-2)3 They had mainly 
Samish, Noowhaha and Klallam ancestry, but about half of them 
also had other connections or spoke other languages (TR:195). 
FOL comparative pL1rposes, Dr. Suttl es described {-he complex 
composition of the last traditional longhouse on the Lummi Indian 
Reservation, also in the 1880s, which he described as "pretty 
typical" of Coast Salish houses (TR:198-199). 

75. Dr. Hajda noted that these nine families formed two 
clusters, one associated with the Edwards and the other with 
Whulholten. They both self-identified as Samish, although it was 
unclear to her exactly how they had originally been related 
(TR:801). "There was a considerable representation of people who 
had been brought in by marriage,, as well, which was customary 
(TR:802). The Samish were not all concentrated in this one house 
or village, moreover, although it served for many years as a 
headquarters (TR: 804) . 

76. Samish people continued to fish and hunt; unlike the 
Indians on the nearby Lummi Reservation, they generally did not 

Charlie Edwards, one of Dr. Suttles' informants, lived in 
the house as a child, together with the father of another one of 
his informants, Annie Lyons (TR:196-197). 



practice farming (TR:243). Their principal organized activity as 
a group continued to be the holding of ceremonials, at New Guemes 
village, to which Indians of other tribes were invited (TR:-243). 
The New Guemes house even had its own baseball team at the turn 
of the century (TR:236). 

77. Dr. Suttlesl impression' was that there was never any 
all-purpose leader in the house, although Charlie Edwards and 
Annie Lyons' father, Whulholten, were the owners or managers of 
reef net locations (TR:240, TR:801, TR:823). 

78. In the 1890s, the Samish may have continued to control 
as many as three or four reef-net sites in the San Juan Islands, 
including sites owned by the families of Charlie Edwards and 
Annie Lyons (TR:245-247). Other important economic sites 
included a Samish halibut-fishing camp on Cypress Island, a 
halibut-fishing and salmon-trolling area at South Beach, salmon 
weirs on the Samish River and Whitehall Creek, and large beds of 
oysters and clams on both ends of Samish Island (TR:250-251). 
Although the reef-net sites were very important, their produce 
had to be complemented by others resources harvested under the 
supervision of other Samish families ( ~ ~ : 2 5 1 ,  TR:254). 

80. By the 1890s, the Samish were selling their salmon to 
canneries, for instance at Friday Harbor, and making a new 
commercial business of extracting dogfish (sha rk) liver oil for 
sale at Samish Bay (TR:220). Others earned cash by digging 
shellfish and hawking them around white settlements (TR:220). 

81. Dr. Suttles observed that, when the U.S. and Canadian 
governments tried to suppress the traditional winter dance, "it 
maintained itself, particularly in places off the reservation 
like the Samish village on Guemes Island, which had winter dances 
and potlatches right up to the time it was abandoned, I guessu 
(TR:176). Guemes Island was therefore for many years: 

. . .  a very important ceremonial center for people on the 
reservations as well as off the reservations, because of the 
reservations you did have the agents and the missionaries 
sort of looking askance at this kind of activitiy, or trying 
actively to suppress it. People of the reservation were 
free to do it. The Samish were a center of that. 

(TR:177-178). Charlie Edwards, a leader in the winter dances in 
the 1940s when Dr. Suttles began his research, was clearly 
identified as Samish, as was Tommy Bob, who performed the 
important function of purifying or exorcising the house before 
the ceremony began (TR:178-179) . 

84. Some people from the New Guemes house, like Charlie 
Edwards, went to the Swinomish Reservation; others, like Harry 
Lyons, went back to Samish Island (TR:241). Harry Lyons' 



daughter Annie eventually moved to the Swinomish Reservation, but 
had relatives off-reservation and on the Lummi Reservation 
(TR:248). The Cageys married into families that had obtained of 
land on the Lummi Reservation (TR:591). According to Dr. Hajda, 
this was typical of the region: aboriginal houses divided, some 
families moving to different reservations, and others continuing 
to live offreservation (TR:819). ' Related families continued to 
share income and assist one mother, however (TR:819-820). 

85. Billy and Bob Edwards were part of a group of 
faxilies that moved to Ship Harbor, near Anacortes; 
Whulholtenfs sister Cubshelitsa moved to the town of Anacortes 
(TR:241, TR:825). There were two canneries at Ship Harbor, the 
Fidalgo Island Packing Company and Alaska Packers; both employed 
Indians, Chinese, and whites in different seasonal crews (TR:825- 
826). The Fidalgo Island company hired Charlie Edwards as a 
"runner," or recruiter, and he found jobs for his Samish kin 
(TR:826). There was soon "a little cluster of shacksw on the 
compa9yfs property, where several Samish families lived year- 
round (TR:826-827). They had small gardens, their own baseball 
team, and Billy Edwards kept a small  smokehouse" there for 
religious gatherings (TR: 828) . 

Findinqs re the Noowhaha Tribe 

62. Dr. Suttles, who had studied the relationship between 
the Noowhaha and Samish in the early 1950s, noted that the 
abori y ina l !-<?I ritory of the Noowhaha extended from the north end 
include the Samish River drainage, Samish Lake and part of the 
Skagit River drainage (TR:204-205, Exhibit J-1) . one important 
village was at Bayview, another at Bow, but most of the villages 
were farther inland in "prairie areas, which provided good 
hunting and foraging for roots and bulbs as opposed to fisheries 
(TR:205). The Noowhaha spoke a Salish language different from 
Samish, but Samish people Dr. Suttles had interviewed in the 
1950s spoke both (TR:205-206) . 

63. According to Dr. Suttles, the Noowhaha were called 
"Stick" Samish, from the Chinook Jargon term for f forest^^^, or 
sometimes Upper Samish, since they lived inland from the 
saltwater Samish (TR:206). They were tied by kinship with both 
the Samish, downriver, and with Upper Skagit people farther 
upstream; at least some Noowhaha families built their houses 
beside the Samish house on Samish Island (TR:207). Dr. Suttle's 
considered it very likely that the Samish gradually expanded 
eastward, into what originally had been Noowhaha territory, 
leading to conflicts that were finally settled by arranged 
marriages between them--probably in the 1850s or a little earlier 
(TR:209-211). By the time the Samish built their new house on 
Guemes Island in 1876, some Noowhaha families were living with 
them (TR:210) . 



64. Some people of Noowhaha descent are enrolled today with 
the Upper Skagit, and others with the Samish (TR:248) . Dr. 
Suttles had also met people of Noowhaha descent on the Swinomish 
Reservation, in the 1950s (TR:248). He was unaware of any 
contemporary organized Noowhaha group that might constitute the 
core of a continuing community (TA:248-249). 

The balance of this finding is rejected. 

65. 3r. Hajda "reserved judgmentn on Dr. Suttlesl surmise 
that there had been early warfare between the Samish and 
Noowhaha, but she agreed that "certainly the Samish and the 
Noowhaha had established what looks like a symbiotic 
relationshipu involving "dependence and superi~rity,~ or a 
upatron-clientfl relationship (T~:799-800). The Samish protected 
the Noowhaha from raiders, and in return obtained access to 
resources farther inland. At some time in the 19th century, 
however, the Samish population declined, and some Noowhaha 
families gained higher status--in particular the family of 
Pateus, a treaty signer (TR:800). In more recent times, Samish 
and Noowhaha people lived t0gether.h the Guemes Island house and 
near the towns of Bow and Edison, and fished together (TR:804, 
TR:810). 

Findinss re Community: 

lo!. . Some of the people who moved away for wartime jobs, or 
served in armed forces, did not return to the Tribe's traditional 
area when the war ended (TR: 842) . Other Indian tribes, and non- 
Indian communities, had the same experience (TR: 842) . The main 
Samish destinations after the war were Seattle and Bremerton, about 
an hour and a half by car to Anacortes (TR:842). Mrs. Hansen 
confirmed Dr. Hajdals observations in this regard (TR:1033). 

104. Mrs. Hansen explained that communication with Tribal 
members was maintained by letters and postcards (TR:1039-1040). 

141. Dr. Hajda noted for example that the Cubshelitsa- 
Whulholten family has always lived off-reservation, but it has 
always been actively involved with on-reservation Samish families 
(TR:862). 

146. In the course of the original administrative proceedings 
and this remand, the Tribe produced copies of membership lists from 
as early as the 1920s. Dr. Hajda cautioned that these lists were 
never thought of as formal membership rolls, and were not reliable 
or complete evidence of who was actually interacting socially 
within the community (TR: 870-871) . In any event, key families such 
as the Edwards and Cubshelitsa-Whulholten lines, could be found on 
all of these lists (TR:871) . Like other Northwest Indians, the 
Samish would have had a relatively stable core group of families, 



to which various peripheral families attached themselves from time 
to time (TR:872) . 

Findinss re Political Influence (20th Centurv) 

87. A new phase of organized Samish political activity began 
at about this time (TR: 828) . There were meetings about land rights 
in 1912 and 1913 (TR:829). It was at this same time that the 
Northwest Federation of Indians was organized by Thomas Bishop, a 
Snohomish Indian, aild he travelled throughout the region urging 
Indian communities to organize and demand the fulfillment of their 
sixty-year-old treaties (TR:829). Sas Kavanaugh, part of the 
Edwards family, was the main organizer for the Samish (TR:830) . 
Dr. Hajda explained that Kavanaugh was typical of a new breed of 
leaders who had more schooling and experience with "the white 
worldu (TR: 830) . They did not replace traditional leaders like 
Billy and Charlie Edwards, but provided complementary specialized 
skills, "which again is a traditional pattern" (TR:830). 

88. The Samish participated in the Northwest Federation as a 
distinct group, rather than as individual's; membership was by 
tribe (TR:831) . The Federation did not start off seeking 
compensation for land. "They wanted landu (TR: 831) . Enabling 
legislation was eventually adopted by Congress opening the courts 
to these claims (TR: 832) . 
The balance of this finding is rejected. 

92. Mrs. Hansen recalled attending Samish meetings in the 
1930s where they discussed the proposed Indian Reorganization Act, 
and many elders required intepretation (TR:1029). Meetings were 
held at the American Hall in LaConner; the hall was owned by the 
Swinomish, but the Samish paid rent and hosted the meetings 
(TR:1055-1056). Several Samish men often simply met informally at 
the Cageys' house at Lummi, "or on my great-grandmother's farm 
where we lived, " to talk about problems such as land, health or 
housing, and then report back to the other families (TR:1031-1032). 
She remembered Alfred Edwards and George Cagey acting as leaders at 
that time (TR:1030). Her father would also frequently visit 
elderly Samish people to help them with "a little something" or 
some money (TR:1032) . 

94. During the Depression, Dr. Hajda testified, the canneries 
at Ship Harbor did less business and shut down from time to time, 
never again able to employ as many Indians as they had in the 1920s 
(TR: 836). New Samish leaders emerged who had more education and 
more experience with government bureaucracy. Don McDowell, from 
the Whulholten-Cubshelitsa family line, was a notable example who 
"went around and visited people to see what kinds of help they 
needed" for many years (TR: 837) . 



97. During.the Second World War, young Samish men were 
overseas, some people left the Anacortes area to find jobs in war 
industries in south Puget Sound like the Bremerton shipyards, and 
it was more difficult to meet frequently as a group because of gas 
rationing (TR:840). Several older Samish leaders also passed away 
in the 1940s, including Charlie Edwards, the Cagey brothers, and 
Don McDowell (TR:840-841). This also had an adverse effect on 
organized political activity (TR: 841) . There are few records of 
meetings during that period, but oral history tells of meetings to 
discuss land rights, fishing, and helping people out as before 
(TR:841; TR:859-860). Treaty Days were still being celebrated, but 
there were smaller crowds (TR: 841) . 

98. Mrs. Hansen recalled that gas rationing restricted 
mobility, so she kept abreast of Tribal meetings by staying in 
touch with relatives who could still attend (TR:1033). There was 
money to share with needy Samish relatives during the war years 
from earnings at the shipyards, and at the Boeing aircraft factory 
(TR:1032-1033). 

102. The war produced a new generation of Samish leaders who 
were more concerned with "organization"; many had been union men, 
and brought a concern for issues such as paying dues, and following 
Roberts Rules of Order (TR: 842-843) . Continuity was provided by 
Alfred Edwards, son of Charlie Edwards, who became the president of 
the new, post-war Samish Tribal organization; Mary McDowell Hansen, 
daughter of Don McDowell, became Tribal Secretary. While many 
individual members of the Council were new, on the whole they came 
! ^ r o r ~ ;  t h e  same f a m i l  res  ds tlle pre-war Council (TR:843) . 

106. The Samish Tribe provided money and volunteers to fight 
proposals to terminate Federal responsibilities to all Washington 
Indian tribes, in the 1950s (TR: 845, TR:1038-1039). Reservation 
and landless tribes joined together in an organization called the 
Intertribal Council, and Mrs. Hansen was its first secretary (TR: 
845-846, TR: 1038) . Each tribe had its own delegates, including 
Tulalips, Swinomish and Lummi as well as Samish, Snohomish and 
others (TR:1039) . 

111. The dispute over Federal recognition led to a loss of 
confidence in the Tribal Council, political divisions, and a 
temporary change of leaders (TR:850, TR:854, TR:961, TR:1063)~ 

4 Mrs. Hansen identified the Wooten, Penter, and Cayou 
families with this coup (TR:1064-1064) - She explained that they 
had not been active in Tribal affairs before or since. As 
discussed below, the Cayou line is now regarded as being of 
doubtful Samish ancestry by both the Tribe and the Government. 

The balance of this footnote is rejected. 



Samish families which had consistently occupied key positions were 
unrepresented from 1975, when Margaret Greene was Itoustedf1 as 
chairperson, to 1980, when Ken Hansen was elected chairman 
(TR:1046-1047). Dr. Hajda noted that Ken Hansen, son of Mrs. 
Hansen, brought youth and enthusiasm to the Tribal Council and 
helped mediate between different families, mobilizing support for 
the ,fight for Federal recognition (TR: 851-852). Recognition 
beadme "a focus, both positive and negative, for tribal activity" 
fkom that time forward, requiring continuing efforts to raise cash 
donations, recruit volunteers, and organize travel(TR:860-861). 

The balance of this finding is rejected. 

121. Dr. Hajda explained that past and present leadership has 
included reservation and non-reservation families. Margaret 
Greene, currently chairperson of the Tribe, is from the Cagey 
family, who are residents of the Lummi Reservation, while Tribal 
secretary Mary Hansen is of the Cubshelitsa-Whulholten line, who 
never lived on reservations (TR: 875-876) . A generation earlier, 
similarly, Charlie Edwards represented a family residing on the 
Swinomish Reservation, while Sas Kavanaugh came from offreservation 
(TR:876). Mrs. Hansen confirmed this based upon her own personal 
experience (TR: 1047-1048) . 

187. With regard to "political authority," Dr. Hajda explained 
that in the case of the Samish, leaders have been: 

[p] eople who have skills in dealing with situations that are 
of r70ncern. Mary Ann Cladoosby (TR:1028-1029; also TR:805, 
TR : 8 2 5 ,  TR : 837) . Those concerns have changed over the years, 
obviously. In that sense, I think it's a continuation of 
earlier patterns, where you had different leaders for 
different sorts of activities or aspects of life. It wasn't 
necessarily power and influence, but connections that would be 
useful for activities that the tribe might want to carry out, 
for instance. People who had education, people who were seen 
as having spiritual power, that sort of thing. 

Findinqs on Reservation Participation 

169. Dr. Hajda explained that, although many Samish Indians 
had held public office on the Lummi and Swinomish Reservations, 
they continued to consider themselves as Samish and participate in 
Samish activities (TR:867). 

The balance of this finding is rejected. 

170. Dr. Hajda described the Cagey family, who live in a 
distinct part of the Lummi Reservation locally known as Samish 
Hill, and have hosted Samish events there; some had identified 
chiefly as Samish, others as Lummi (TR:1000-1001). Dr. Hajda also 



observed that there have been a number of complaints of 
discrimination against Samish people at Lummi, including job 
discrimination and verbal harassment (TR:1018-1019). 

172. Dr. Hajda explained that, even among reservation Indians 
like the Warm Springs today, "tribal" identity is situational--that 
is, it may depend on the occasion or the purpose of the question 
(TR: 897-8981 . A person of Samish descent may choose to assert that 
identity in certain circumstances but not others (TR:897). 

The balance of this finding is rejected. 

174. Dr. Roth acknowledged that as a general proposition, a 
person can be a member of two communities at the same time, and 
that some overlap in the membership of communities does not 
necessarily jeopardize their autonomy or distinctness (TR:680-681). 
He conceded that Samish people who were participating in Swinomish 
Reservation activities, were also participating in Samish social 
and political activities (TR:682)., 

Findinss concernins the Acknowledsment Resulations 

1315. Dr. Sturtevant cautioned against confusing the concept 
of a "community" with that of a "tribe, " .  noting that a tribe may 
consist of more than one community (TR:40-41, TR:76-77) . At the 
s a w  i-ime, he explained that a llcornmunityll tends to be broader in 
membership than a group of people related by marriage, and more 
permanent and broader in its interests than a social club or 
professional society (TR:41). He indicated that he would approach 
the task of evaluating the existence or nature of a "community" by 
looking for "networks of communication,1f including "how much people 
know about other people, when they see them, what they see them 
for, what they know about them, " and the frequency and nature of 
interactions between them (TR:42, TR:78). 

132. In this respect, Dr. Sturtevant considered that the new, 
expanded definitions of "communityf1 and Ifpolitical authorityff 
incorporated into 25 C.F.R. Part 83 by amendment in 1994 bring 
these criteria closer to the common understanding of 
anthropologists of these terms (TR: 64-65) . He stressed the 
usefulness of flexibility in the evidence required at different 
stages of a group's history, and of interpreting evidence in the 
context if the history, geography, culture and social organization 
of the group in Question (TR:59-60, TR:62) . He also observed that 
no real Indian tribe would display all of the attributes of a 

The ALJ1s decision at page 26 contains two findings numbered 
131. This accepted finding 131 appears second. 



"communityu listed in 25 C.F.R. Part 83, as amended, particularly 
in modern times, and welcomed the fact that the amended regulations 
do not require this (TR:65) . 

133. According to Dr. Sturtevant, 25 C.F.R. Part 83 reflects 
a belief that Federal recognition should be based on "the 
persistence of social groups, " and it is therefore important to 
realize that "the group can continue and does continue through 
time, whereas the cultural features, the behavior, the way of 
being, changes" (TR: 66) what is distinctive about the group today 
may not be aboriginal; he cautioned against looking for stereotypes 
such as "war dancesu and basket-making (TR:66-67). Moreover it is 
frequently the case that "in most respects their behavior and their 
interaction is not distinguishable from the characteristics of 
behavior among their non-Indian neighbors" (TR:67-68). Indeed, it 
is "very commonw for Indians to participate actively in neighboring 
non-Indian communities (TR:69-70). He noted that about half of the 
Indians in the United States today live in cities, rather than 
predominantly Indian settlements (TR:74). The primary difference 
between Indian and non-Indian communities today, he stated, is 
ma.inly a matter of ancestry, rather than particular cultural 
characteristics (TR: 71) . 

134. Dr. Roth paraphrased this criterion as "some substantial 
body . . .  of social connectedness and social distinctionM (TR:664). 
He observed that there is no body of comparative data on the social 
connectedness of the members of Federally-recognized reservation 
tribes, but that in a case like the Samish, the analysis must take 
account of di f f ic (lties created by iandlessness and nonrecognition: 
"Obviously there's a lot of things you can't expect a group to be 
able to do, (TR: 663, TR:665) . 

135. In Dr. Sturtevant's research experience, highly dispersed 
Indian tribes maintained a "communityu by gathering periodically 
for special occasions, or maintaining kinship connectio~s with at 
least some other people in the community (TR:74-75). In contrast 
with an Massociation" an Indian community has a historical 
relationship with a homeland some where--although "they don't by 
any means all necessarily live there,,--and shares more than one 
purpose or interest (TR:125-126, TR:149). 

136. Dr. Roth explained that he looks for some evidence that 
the peripheral members are connected with the core, but not 
necessarily connected with each other (TR:728). The core is a hub 
of communication with the periphery and need not consist of people 
living together in a geographical settlement (TR:728). 

The balance of this finding is rejected. 

137. Dr. Suttles likewise observed that the term ncommunity" 
was often used to refer to a "closed group of face-to-face 
relations with people within it, closed to outsiders." This fit 



the Okinawan village he had studied, but not aboriginal Coast 
Salish societies (TR:200). However, Coast Salish houses were 
"communitiesM in the sense of cooperation and exchange (TR:201) . 
The Samish longhouse of the 1880s on Guemes Island was a 
"communityu in this sense, even though its inhabitants had mixed 
ancestries and spoke several languages (TR:201). 

138. Dr. Suttles testified that in the Coast Salish resion as 
a whole, "Indianu identity was not only being asserted today 
through distinctly Indian religious activity, such as the winter 
dances and Indian Shaker church, but through acute consciousness of 
kinship ties and loyalty to the extended family (TR:223-224). Dr. 
Hajda indicated that, based on her experience with Coast Salish and 
Columbia River Indian tribes, the Coast Salish today are more 
preoccupied with ancestry or kinship as a basis of Indian identity 
(TR:883) . 

139. Dr. Paredes also agreed that kinship is "central to 
defining who we are," and that this can be "especiallyw true in 
Indian communities (TR:298-299). 

The balance of this finding is rejected. 

Miscellaneous Findinqs 

1. Ms. Simmons, an employee of the Bureau of Indian Af f airs 
for 30 years, testified that she began preparing lists of Indian 
tribes "with whom we had dealings" in 1966 (TR.347, TR:349). Her 
preliminary list was "based on a review of the filesu in her 
office, and was circulated among staff for comment (TR:347-348). 
"It was never intended to be a list of federally recognized tribes 
as such," she recalled; "it may have evolved into that," however, 
under Congressional pressure to make clearer distinctions between 
recognized and non-recognized tribes (TR: 348). By 1969, she hac 
restricted her list to "those groups who had a formal organization 
approved by the Department" (TR:349350, TR:357). 

2. Ms. Simmons explained that initially, "we, just listed 
everybody that there was a file records section for" in the 
Bureau's Washington, D.C. offices (TR:351, TR:36). The draft was 
then sent to Area Offices and Agency Superintendents to identify 
which of the groups listed had a llformal relationshipn with them. 

The balance of this finding is rejected. 

3. Under cross-examination, Ms. Simmons identified an early 
draft of the list she prepared in 1966, which includes the Samish 
Tribe on page 14 (TR:355, Exhibit P-3). She recalled that the 
Samish had been taken off her 1969 list because the Bureauls 
Portland Area advised her that they were "recognized for claims 



purposes only," but she had no record of this (TR:355, TR:358359, 
Exhibit P-4). 

The balance of this finding is rejected. 

15. The Tribe called Ms.  anse sen, who had served on its 
council and as its secretary since the 1950s. Mrs. Hansen is the 
greatgranddaughter of Cubshelitsa, sister of Whulholten, one of the 
leaders of the Samish village on Guemes Island a century ago, and 
daughter of Don McDowell, Samish Tribal leader in the 1930s; she 
was given the name Cubshelitsa by Whulholten's granddaughter, Mary 
Ann Cladoosby (TR:1028-1029; also TR:805, TR:825, TR:837). 

21. Dr. Sturtevant is the curator of North American ethnology 
at the Smithsonian Institution in Washington, D.C., with which he 
has been affiliated in various capacities since 1956 (TR:31). He 
has conducted anthropological fieldwork among Indian tribes in 
various regions of the United States including the Seminoles of 
Florida, the Senecas of New York, and the Pomo in California, as 
well as field research in Mexico and Burma .(TR:32-34). By his own 
calculation, he has visited communities belonging to every American 
Indian cultural region except the Plateau (TR:34). He has also 
conducted historical research using a variety of print and graphic 
materials (TR:37-38) . 

22. Dr. Sturtevant has been the general editor of the 
Smithsonian Institution's encyclopedic Handbook o f  North American 
Irldians, which is. being written by leading anthropologists and 
historians under the sponsorship of an Act of Congress, 
summarizing existing knowledge of Indian cultures and history 
(TR:35-36). His editorial role includes selecting experts to 
prepare various chapters, and evaluating their work professionally 
(TR:37). 

23. Dr. Sturtevant was also invited, by the Government 
defendants, to participate in a workshop in January 1992, to advise 
them on reforming their procedures for determining whether 
particular groups are Indian tribes under 25 C.F.R. Part 83 
(TR:58) . 

24. Dr. Suttles is professor emeritus at Portland State 
University in Portland, Oregon, where he began teaching 
anthropology and linguistics in 1966 (TR:154). Since he began his 
studies, before the Second World War, his research has focussed on 
the Coast Salish peoples of northern Washington and southern 
British Columbia, including Semiahmoo, Lummi, Samish, Saanich, 
Songhees, Sooke, Nooksack, Swinomish, Skagit, Katzie, Cowichan, 
Chilliwack and Musqueam (TR:154-156). Dr. Sturtevant regards him 
as the primary expert on the culture and society of Coast Salish 
Indians, and on that basis had arranged for him to edit the volume 
of the Handbook o f  North American Indians devoted to the Northwest 
Coast (TR:39). 



26. Dr. Suttles began interviewing Samish elders in 
1947, and in 1951 was asked by the attorneys representing a number 
of tribes in the area to testify on their behalf before the Indian 
Claims Commission; among the Samish he knew at that time were 
Charlie and Alfred Edwards, Tommy Bob, Annie Lyons, and Mary Hansen 
(TR:157; TR:222) . He testified that he had remained in contact 
"off and onu with Samish people (TR:158). 

28. Dr. Hajda, an independent researcher, completed her 
doctorate in anthropology at the University of Washington in 1984. 
Her thesis, on the social organization of lower ~ ~ l u m b i a  River 
Indians, drew heavily on historical records . . .  
The balance of this finding is rejected. 

29. Dr. Hajda has continued this cultural and historical 
research as a consultant to the Indian tribes of the Warm Springs 
and Grand Ronde Reservations, and, under contract with the U.S. 
Forest Service, on the Yakima Reservation in Washington (TR:765- 
786). Her field research has focussed on Indians of coastal 
Oregon and southwestern Washington, and in this connection she 
has studied with Dr. Suttles at Poftland State University 
(TR:787). Dr. Sturtevant and Dr. Suttles arranged for her to 
prepare a chapter for the volume of the Handbook o f  North 
American Indians on Northwest Indians (TR:39). 

33. Prior to his employment at BAR, Dr. Roth obtained a 
doctorate in cultural anthropology at Northwestern University 
based cm his study of social integration on two multi-tribal 
Indian reservations in Arizona, Chemehuevi and Colorado River 
(TR:569). This work involved living for 18 months on the 
reservations, and comprised his "primary" experience with field 
research, as well as considerable archival study (TR:571). He 
also spent a month studying the political system in Tecate, 
Mexico (TR:572) . 

35. Since joining the staff at BAR, Dr. Roth has made 13 or 
14 field visits, averaging a week or two, to evaluate petitioning 
communities, as well as field trips to Maine, Texas and Oklahoma 
in connection with proposed Federal legislation (TR:572-573). As 
a BAR anthropologist he is responsible for checking the quality 
of petitioners' research data, and conducting additional research 
and analysis (TR:576-577). 

39. Once at Florida State University, Dr. Paredes 
became interested in the Poarch Creek Indians of Mississippi 
(sic), and in 1971 began what he described as a "long and 
continued steady relationship" with them as a researcher (TR:279- 
280). He helped them prepare their successful case for Federal 
recognition as an Indian tribe, and then, he supposed as a result 
of that work, BAR contracted with him to spend two weeks 
collecting archival materials on another petitioning Indian 



group, the Lower Alabama Creeks (TR:281-282). More recently, he 
was consulted by the Brotherton Indians of Wisconsin on means of 
seeking Federal recognition (TR:284). Like Dr. Sturtevant, he 
had participated in the workshop convened by BAR in 1992 to 
discuss reforming procedures under 25 C.F.R. Part 83 (TR:58, 
TR:293). 

4 

66. Counsel for the Government also asked Dr. Suttles to 
explain the origins of the Indians who were living until the 
early 20th century at Mitchell Bay on San Juan Island. Dr. 
Suttles believed they had mostly been of Cowichan and Saanich 
(Vancouver Island) origin, possibly with some Samish and Lummi 
ancestry as well (TR:242-243). These families, it should be 
noted, have comprised less than 10 percent of the Tribe's members 
according to both parties' figures. 

199. The Tribe stipulated in the course of the hearing that 
there were legitimate questions about the ancestry of the Cayou 
and Viereck lines (TR:478), accounting for roughly 9 percent of 
the current membership. Dr. Hajda agreed that there were 
"reasonable grounds" for raising such questions (TR:812-813, 
TR:907) adding that two other small families of debatable 
ancestry, listed on the Tribe's older membership lists, have 
since died out (TR: 813-8141 . 



Documents Cited 

ASIA 
1987 Final Determination That the Samish Indian Tribe Does 

Not Exist as an Indian 52 Fed. Reg. 3,709. 

1982a Assistant Secretary, Indian Affairs, Proposed 
Finding Against Federal Acknowledgment of the 
Samish Indian Tribe, 47 Fed. Reg. 50,110. 

1982b Assistant Secretary, Indian Affairs, 
Anthropological Report on the Samish Tribe, 1st 
Draft prepared for proposed finding, September 15.: 

Department of Interior (Def. Brief) 
1995 Defendant's post-hearing memorandum. Docket Indian 93- 

1, Office of Hearings and Appeals, Greene v. Babbitt. 

Indian Claims Commission 
1958 Opinion of the Commission in Docket 261. March 11. 

Roberts, Natalie A. 
1975 A History of the Swinomish Tribal Community, Ph.D 

dissertation, University of Washington 

Transcript (TR) 
1994 Transcript of Hearing before Administrative Law Judge 

David Torbett, Seattle, Washington, August 22-30, 1994. 

United States District Court 
1992 Greene v. Lujan, No. C89-6452 (W.D. Wash. Feb. 25, 

20 Indian Law Rept. 3206 (1992). 

Upchurch, Oscar C. 
1936 The Swinomish People and Their State. Pacific Northwest 

Quarterly 37:4:283-310. 



Source Information: 

Record Index

Name: Hellie

Date of Birth: abt 1845

Age: 42

Gender: Female

Relation to Head of Household: Wife

Reservation: Swinomish

Agency: Tulalip

Last Census Number: 157

Census Date: 30 Jun 1887

Source Information

Record URL: http://search.ancestry.com/cgi-bin
/sse.dll?h=3053726&db=Indian_Schedules&indiv=try

Source: Year: 1887; Roll: M595_582; Line: 13; Agency: Tulalip.

Ancestry.com. U.S., Indian Census Rolls,
1885-1940 [database on-line]. Provo, UT,

USA: Ancestry.com Operations Inc, 2007.
Original data: Indian Census Rolls, 1885-1940; (National Archives
Microfilm Publication M595, 692 rolls); Records of the Bureau of
Indian Affairs, Record Group 75; National Archives, Washington,
D.C.

Ancestry.com - U.S., Indian Census Rolls, 1885-1940 - Hellie http://search.ancestry.com/content/viewerpf.aspx?h=3053726&db=Indian...

3 of 3 10/24/2012 8:02 PM



 

 
Tulalip Agency 

 
 
 

1887 
 
 

Swinomish Indian Reservation Census 
 





Ancestry.com - U.S., Indian Census Rolls, 1885-1940 - Hellie http://search.ancestry.com/content/viewerpf.aspx?h=3053726&db=Indian...

2 of 3 10/24/2012 8:02 PM

ttrebon
Sticky Note



 

 
Tulalip Agency 

 
 
 

1888 
 
 

Swinomish Indian Reservation Census 
 







 

 
Tulalip Agency 

 
 
 

1889 
 
 

Swinomish Indian Reservation Census 
 







 

 
Tulalip Agency 

 
 
 

1890 
 
 

Swinomish Indian Reservation Census 
 







 

 
Tulalip Agency 

 
 
 

1891 
 
 

Swinomish Indian Reservation Census 
 







 

 
Tulalip Agency 

 
 
 

1892 
 
 

Swinomish Indian Reservation Census 
 







 

 
Tulalip Agency 

 
 
 

1893 
 
 

Swinomish Indian Reservation Census 
 







 

 
Tulalip Agency 

 
 
 

1894 
 
 

Swinomish Indian Reservation Census 
 





ttrebon
Sticky Note



 

 
Tulalip Agency 

 
 
 

1895 
 
 

Swinomish Indian Reservation Census 
 







 

 
Tulalip Agency 

 
 
 

1896 
 
 

Swinomish Indian Reservation Census 
 





 

 
Tulalip Agency 

 
 
 

1897 
 
 

Swinomish Indian Reservation Census 
 





p ••••• Indiana of

P'.'" ta.kcn

"P',,'p United States Indian Agent,

!;--:12R.-

..... , 18.r;e

of tMp 8.~ ..I .." ..Op)( I ..SR ro~"~e(I ..J....
•

...... 1'..u..1. ..&..l ..'- ..p .. Agcnc!f, m W.J,,--S ..B.J: ..X.O ..T-O,Jl ..

by . I>anlel ..p.c•..OOV8l1
June 30t h.

•

NUMBER iNDIAN NAME. EXOL!8rr NAME. R·EX.! nF.LATIO~.~ AlIf:
-- .. -------.-- ..------ .__ ··_'.u . ... __.. _j., n. _d \ , •

.•••••••• -. I

221 P01 ahe'" .. i Jennie .'., 11I'140lP' 2i& •
0. __ • __ • __ -. ---,- • ..; __ -- • •• + • ~ __ .1 • r ._,~ • •• ••• 1 • .. .

, 222 / St..-a1t of"f. i l>!tn .. ~. ! B1"O 22
.:'-----."-- .. -. - .. i-----= .. ---- .... -- -----.----- -- .. ._.~ .. --1------ . . 0 .;. u j.~ ~ . ._1 .

22.'-5 RodEll" . I Jim '. )( : Hel'rl as

·::-=.·-·••;~;:!--~-~:--.·.II;~:•••-••:•••-.·--••-::••~•••I::=_I--
2~ . In1"ant )( Son 8 IDO~

._-~-- - n •• - ••• : -- _ ._. - •• • ••••• • __ ~ • h 1 __ • ~. _ u· • __ • _ •• • • ~.: 1 . __

- 2a8 .. B8l'ft-ho.lll-etl· .. "'1 .uClG~e u.)( Hnd m.. -
• •••• c ..•..• ~ .... ·.-- •. --- ••• ----.m .. h ••••••••••• -- •• --- ••• -AntJoa--- ---.I-- .. ---.; .. __..' .. ·.V.m .. wtte-

h
-----II11 .. __

:01:50 '! En\e Bt· )( So. ~
",".U"h 33):---- --.. ,-- ... -- ... ....c••.•... --: "A'l"ttiiiO"---··· .. --- ---- .. no •• -·M----· ,_ .....----- ..t.~.

_ •••••• uh •• __ 1 .. , __ :··_ .:h:._h.' •... · --- ..• : ---.: --- .•: •. : •...... _ ,.~_..••• -.-- •.1 .
.• ~2 Jyon.· ! John '. )( ~. M

..... ' ,.. lol8l5 - - --m •••• ---···-----··I--InOym:.-- m •••••••• h __ •• .---- •• J' ..--- .• -if'&~..--j .
••••••• u. ~·---·liO~10ril)'.Oollliet· ···---·u--·!·-chA'I"11tY'll'tl1.1l111flf.·---:·· ........•.. --- '1I811t --'~.

_ ••••••••• :: .--- •••••• -- •••••• - ••••• ---- ••••• ---./ ~~~ •• --- •••••• ------ •• m •• ;--- •••• {.·.~;~;r8Oli--rth..
.... · .. · __ 1 .. __ - m •••••••••••• __ ." •• _ •••••••• __ •• , .·'m •• •• h. __ •••••••••••• '------''' ••• '''.' ••• "1 ---"' .1 .

· . ~ -B!!1-lta-d111· . I John DIlV18 )(., HHl! 48 '
· n~_ '·988-"0" .." -- - - __I . 'Rllen'''' ................•- - h __ ••• y ! .'lI'ff'e---' "'-4/l--'"

. 389 ' I Cha"'leB )( Ilion 1At ...:::::::.:::~r::::::::::::=:::.-=:~==::::=:::::: ::::: I.:~~.~:::::~:::: ::::::::=:.:::::::::::: .~: •..•.::::::::. :::1::::=
·.'''''h'';':; u, .Aft!_ - ---- i~::.~~.;--::::!-~..h, ~ = : .
,.=•••••j•••••.~~~=_.u··•...·.,••~=~.~_~.-••--~·'••.~.••••~-•••••t:-••
••••••••••• ~ •• __ ' ••••••• h __ ••• , •••••• __ •••• h •••••• .Jenn~_ ... '---. ·__.... ·... ··....1 J' .. I.U•. --....:% .. __

.~ ... Petmo· . , )( SolI .];,:I . _
)(

V

'"..~-_.....:~~~:~~~:..,--....--...~~:f:~~~:~:~~.~.~.....--·E·m ':!a:-"''''iJ ."'.







 

 
Tulalip Agency 

 
 
 

1901 
 
 

Swinomish Indian Reservation Census 
 



ttrebon
Sticky Note
1901 Census































ttrebon
Sticky Note



ttrebon
Sticky Note





- -

.. 
f.::~;~...J

/40/ ,''0.. , /\...;' 
Tula1ip Indian Agency) Wash., '/ 

", ,.")

--.< 
-"lSwinomi sh hi"

For the month o~ FebruarJ 1910 !<.<'C: 

REPORT OF BIRTHS
 
------------._----_._-------- _._-- - ------ _.- _.- - .-.-------- "--' 

ate Names of ParEnts Name of Child : Sex:	 Ind. Tribe
 
BId.


-_." -------------_.- - .- - -- 
3 ~;1..(, 

7th _41~:ififiJ~cig~ ~Ida Frances 
: Emily Edge F Full B.: Sminornish 

._-_._- --_ .._---_._------------~------------ '- - ---------_._----------_.. 

.__ . - - ._---_._-----.---- -_._-_.- ._--- --_.-- _.•._---- ---_. -------_._-- -"_. _._._------

- ... - ------ _.- - - ---'---'--'- -- ------- - _. - - - - _..- - - - - - -_.-._-

. --------- -_., - -,_.- ._. -- -- - -. ,- - - .- - ---_ .._- - .- ._- ,_.- _., _._--"._. -.- ----,._----_._.~ 

nEIJORT OF DEAT HS 

T" " J . 
. c\. ,:8 ['!o_lre	 .A6~:)ex:jnd.: Tribe Cause of D,.at~~ 

. . :Bld_. : 
- - - - - - - -_.- ---- - ----- - -- ------- -_._----_._----

3rd . George Barkbausen	 53 ~ K t . Clallam : Eright's Disease. 
--_.__._--- -- ----,--~ "_. ------- --- --- ._- _._---- -- - --.--.	 

- _.- - -_.--- - - _._- - - - - - - - - - - - ._._.	 - - - - ~----- -' - -~----_._- -- -- ,--- 

.. _-- ._-_.... - ~ ..- - -_._..•. - -- .. - - ~ ..._---- ---... - -_.._----------- .._-_.- - -- ".,. ---_._-------_..-----.~	 ------~--

___A~~ ~~_(f~~_~
 
/

Farmer in Charge. 





,e Schedule of
January -1, 1919.

Name
Adams, Richard S.-
Eliza Allabush

Unenrol>led Indians.

Blood
1/2

Full.

I

Clallam Tribe.

P.O.Addrees.
Port Townsend, ~ash.

l1&ah Bay, Wash.

-,

•

Julia Seahome_Fitzhugh-Barkhausen
Julia i••« Fitzhugh-Reed

Ten Children
(Georee Barkhausen deceased~

Ernest G.Barkhaueen
Otto Henry Barkhausen'

i.lariaBarkhaueen-:!cGibbons
Walter ~cGibbons
Isabelle UcGibbons-Brewer
Arthur McGibbons
Frederick UcGibbons
William 1,:cGibbons
Eva Msrie McGibbons

Belle Barkhausen-Matters
May Uattere-LaFleur

'Blanche Matters
_Helen I,latters
Julia Mattere
Pearl I.:ntters

Henry Barkhsusen

Fred Blirkhausen
Louise Barkhsusen-Chntfield

John Henry Chatfiled
~ayne Wesley Chatfiedl
Marion Marshall Chatfiedld

Daniel Barkhausen
June RoeeBarkhausen
James Daniel Barkhausen
Freda A.Barkhaueen
Alice ~ella Barkhausen
Margaret Barkhausen
--

Full
,/4
,/s
1/2)
1/4•
1/2
1/4
••••••

1/2
1/4••••
1/2

••,/e
••

1/2
1/4•

n
n

•

Anacortes, Wash.
Port Townsend, Wash.

Anacortes, Wash.• •• •• •• •• •
Fidalgo Island, r.aeh.
Anacortes, Wash.
Firdale, -Wash.
Su~nit ParI:, Uaah.

••" .• •
Anacortes, '\'lash.

• •• •• •
• •• •

New Castle, Colorado

I

•
,,,
I
l.

Daniel Bra~n
_Charles Bracken
Edward Bracken
Thomas Bracken
Uatilda Brack~n-TIeb~er

.Anna Weber
Florence Weber
Grace Weber
Carl Weber

1/2•
"••1/4
n

••

Port Townsend,
••••

Wash.
•

























































Roblin Roll Information: Julia Barkhousen and Children 
Compiled by Theresa Trebon, SITC Archivist 
 
 
Roblin Roll Page # Document Who Julia parentage 
3 Notes on Julia 

Barkhousen 
Notes dated 2-15-
1917. Unknown who 
compiled notes. 
Possibly Bishop. 

Father: full-blood 
Clallam 
Mother: full-blood 
Clallam 
 
Julia born at Clallam, 
Jefferson County 

11 Notes on Julia 
Barkhousen 

No date. Unknown 
who took notes. 

Julia is full-blood 
Clallam. Born at 
Clallam. 

13 Affidavit, 4-13-1918 Julia Barkhousen. Julia is full-blood 
Clallam. Her father 
and mother were full-
blood Clallam. 

15 Affidavit, 5-18-1918 Daniel Barkhousen, 
son of Julia. 

Julia is full-blood 
Clallam. Refers 
reader back to her 
original affidavit. 

16 Affidavit, undated, 
unsigned 

Ernest Barkhousen, 
son of Julia. 

Julia is full-blood 
Clallam. Refers 
reader back to her 
original affidavit. 

17 Affidavit, 4-19-1918 Fred Barkhousen, son 
of Julia. 

Julia is full-blood 
Clallam 

18 Affidavit, 5-11-1918 Henry Barkhousen, 
son of Julia. 

Julia is full-blood 
Clallam. Refers 
reader back to her 
original affidavit. 

22 Affidavit, 5-13-1918 Otto Barkhousen, son 
of George 
Barkhousen, grandson 
of Julia Barkhousen. 

Julia is full-blood 
Clallam. Refers 
reader back to her 
original affidavit. 

25 Affidavit, 8-22-1914 John and Louise 
[Barkhousen] 
Chatfield. Louise is 
daughter of Julia. 

Julia is full-blood 
Lummi. Enrolled at 
Lummi. Born at 
Fidalgo Island.  

26 Affidavit, 4-13-1918 Belle Barkhousen 
Matters, daughter of 
Julia Barkhousen.  

Julia is full-blood 
Clallam. Refers 
reader back to her 
original affidavit. 



27 Affidavit, 4-11-1918 Maria Barkhousen 
McGibbons, daughter 
of Julia Barkhousen.  

Julia is full-blood 
Clallam. Refers 
reader back to her 
original affidavit. 
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